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Abstract

Under the framework of our current legal system, it seems that there is a legal basis for regulating
the “either-or” behavior, but in fact, it is facing a situation that cannot be followed. With the appli-
cation of the Anti-Monopoly Law, the abuse of market dominant position clause is faced with the
problems of difficult to define market dominant position and lack of evidence of “no justification”.
There are some difficulties in the terms of monopoly agreement, such as limited subject of appli-
cation and lack of applicable standard for the identification of non-price monopoly agreement.
There are relevant provisions in the Electronic Commerce Law and the Anti-Unfair Competition Law,
but the relevant provisions either lack the corresponding theoretical basis, or are strong in prin-
ciple but low in operability, or are inconsistent with the characteristics of these acts, and the actu-
al binding force is weak. In order to regulate the current difficult situation, we must first clarify
the relationship between the various departments of law, eliminate the risk of the Anti-Monopoly
Law abuse of market dominance clause in Article 35 of the Electronic Commerce Law, and build a
dual regulatory pattern in which the anti-monopoly law and the anti-unfair competition law coor-
dinate and complement each other. Secondly, it is necessary to clarify the elements of confirming
market dominance in the field of e-commerce, to certify “without justification”, and to interpret
the exclusive transaction agreement as the application of the terms of the vertical monopoly
agreement. Article 35 of the Electronic Commerce Law is interpreted in a limited way, and the the-
ory of abuse of comparative advantage status is introduced to clarify its theoretical basis and clar-
ify specific applicable conditions to improve the enforceability of the article.
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