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Abstract

With the growing prominence of e-commerce in China’s economic system, the duty of care of platform
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operators has become a key issue balancing consumers’ rights and interests with industry develop-
ment. Article 38 of the “Electronic Commerce Law of the People’s Republic of China” for the first time
extends the duty of care from physical spaces to virtual cyberspaces. However, the ambiguity of its
legislative expression has led to problems in judicial practice, such as overlapping scope of applica-
tion, confused identification of liability forms, and lack of standards for constitutive elements.
Through normative analysis, empirical research, and literature review, this paper systematically
deconstructs the legal basis of the duty of care of platform operators, and clarifies the application
boundaries of the two paragraphs of Article 38 of the “Electronic Commerce Law”. Specifically, Par-
agraph 1 regulates contributory infringement, and “should know” should be interpreted as “having
reasonable grounds to know”; Paragraph 2 regulates separate infringement with joint causation,
and its protected object is limited to personal rights to life and health. The paper constructs the
identification standards for liability constitution from three aspects: fault, damage, and causation.
Based on the differences in subjective intentions between platforms and internal operators, it cat-
egorizes “corresponding liability” into several liability, partial joint and several liability, and joint
and several liability. The research aims to provide clear guidance for judicial practice and promote
the improvement and healthy development of the rights and obligations system in the e-commerce
field.
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