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Abstract

With the rapid development of the e-commerce industry and the in-depth penetration of digital
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trade, the behavior of abusing the notice-and-take-down rule to initiate malicious intellectual prop-
erty complaints on e-commerce platforms has become increasingly rampant, emerging as a promi-
nent problem that disrupts the order of fair market competition. Although Article 42 of China’s E-
Commerce Law has established the application framework of this rule in the form of legislation,
significant institutional defects have been exposed in practice. On the one hand, the boundaries of
platforms’ review obligations are ambiguous. The “reasonable review obligation” defined in current
legislation lacks specific standards—it neither distinguishes the application scenarios of formal re-
view and substantive review nor sets differentiated standards for different types of rights such as
copyrights and trademark rights, leaving platforms in a dilemma of “being held liable for overly lax
review and bearing excessive burdens due to overly strict review”. On the other hand, there is a struc-
tural imbalance between the identification of malice and the burden of proof: “subjective malice”,
as a core element, lacks statutory identification standards, and the burden of proof is excessively
tilted towards respondents. Respondents need to simultaneously prove “their own non-infringement”
and “the complainant’s malice”, yet key evidence is mostly controlled by complainants or platforms,
and information asymmetry exacerbates the difficulty of safeguarding rights. Therefore, it is urgent
to systematically optimize the notice-and-take-down rule. By clarifying review standards, refining
circumstances of malice, and reasonably allocating the burden of proof, the effectiveness of ex-ante
regulation can be enhanced, thereby maintaining the order of online transactions and ensuring the
healthy development of e-commerce.
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