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Abstract

The “notice-and-takedown” rule is a core mechanism for intellectual property protection on e-com-
merce platforms. After this rule was extended from the field of copyright to all categories of intellectual
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property, it has faced three dilemmas in cross-border contexts: the mismatch between the highly
specialized nature of patent infringement determinations and platforms’ capacity for formal review,
leading to the risk of wrongful takedowns; the vague standards for notice validity creating oppor-
tunities for institutional arbitrage through malicious complaints; and procedural obstacles in cross-
border litigation causing most Chinese sellers to abandon defense. The underlying root of these di-
lemmas lies in the fact that the “safe harbor principle” was originally designed as an exemption
clause for technical service providers, and applying it to the field of patent infringement—which
requires professional judgment—inevitably creates an inherent conflict between the pursuit of ef-
ficiency and procedural safeguards. To improve this rule, it is necessary to establish differentiated
duties of care based on the types of rights, refine the validity standards of notices to curb malicious
complaints, and build diversified dispute resolution mechanisms through cross-border judicial co-
operation, thereby achieving an institutional transformation from formal compliance to substantive
fairness.
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