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Abstract
Since the establishment of the crime of patent counterfeiting, the application rate of this crime has
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been extremely low, which is evaluated as symbolic legislation, and patent infringement cases are
mostly identified as administrative violations. The phenomenon of “substituting punishment for pun-
ishment” seriously hinders the national management order of patents and the fair competition order
of the market. Therefore, the phenomenon of “substituting punishment for punishment” should be
restricted, and the application space of criminal law should not be indefinitely reduced. Effectively
coordinate the jurisdiction of the pre-law and the post-law, and adhere to the principle of unity oflegal
order. In addition, it is necessary to clarify the problems existing in the crime of counterfeit patent.
The first thing to be solved is that the legal interest protected by the crime in the law is relatively
simple, which leads to many disputes on the specific content of legal interest in judicial application
and academic circles, and the specific content of legal interest should be clarified. Secondly, the objec-
tive aspects of the crime should be unified in different legal provisions to improve the current situa-
tion of the conflict of various provisions. The amount of this crime is generally higher than other
charges of the same type, which is not conducive to the application of this crime for timely and effec-
tive deterrence and prevention of recrime, and should be combined with the amount of other charges
and specific cases to reduce the amount of its crime. Finally, this paper puts forward some ideas about
the systematization of patent protection in criminal law, so as to protect the patent right more closely.
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Table 1. The amount of criminal cases filed for intellectual property infringement

F 1. RICANR AR L R

4 LGB
{E4=RERIiNisE A IR EBUHHE 107 e UL L B i A B E =75 e B
B R AR B U e s S i B S AAE T o B B
AR HEAREREREM AR IR ARESE S c U b, B SRR EOHE =T u L R
BE L AR RRLERHHE 175 e A BB A TS EiE -+ 75 s AR
RILEMERLR VAT =77 o A BB ARR L E BT T s A B
AR B i b AR SSERP PSS K. T I Sk

e Al 2 R N 32 PS4t S B T+ 76 DA B R AR A e il 2

BB R 0 S SO T3 76 B R

5. ERBRERIPERAEZE

HAl ORE) DCRHBE LA B AT =T AR, TxE T8 78 % R L L RURBUT IR — s
FAT N, TR AT BT S S A T R SR A A AT R H i . — R RO RER . T HAR A 1%
MERFRRATANEME ST B, TAMURR T ™. =R ROyZ R IR IR RIE IR AR i
I SE R B o T PR R SR ANOUEmIRAR N, JRAR AN RILR B B 5 Hok R s VI 2R & I 52 #0R AL
k. NMESERA )2 Z BIAFFE RS IEE, ST ERAEL e fa R R LF-55 F A B 4T
N, A HBEE SRR EOR A R AR, AR E R AT IR, FHAREH R BFANE
ERGEE, RIFNEAE . T OIE) W EFIRE R 20 A ARk, A2%E 3R nETR IR
R BARLHFER8], T3N3 KN [F K AR VR St W L FIAT AN TR 1], 3 T A4 2 S P 1)
AR LRI A

Hoe, TR E R LA EKEE AN WERE 5B BTN SEE TBORE, —HIFERK
DX, PE— B DX 3 AT R RN, B T8 L A2 A O i (6 R 5 B L RIRR R B0 & B ™
B BEAT D3, 379 2% 5 iR DN A B AR, AT RE N GIELR, E s 1 E 5%
BV EBRRR, AL T HIRSE SR, WX — T mk, W& A 2 e HEE IR AR XA, BN E
FLRMPAT AN ERFEIA CREE) e, BT R RAEAEREEX — R A, K “EE A
TR AR AN AR, B s B R ERE AR SRR CERE AT R B
RIS AN, NS LB, “RE T R ARA BT 2R, HARRIEE SO B T FIAT

DOI: 10.12677/is1.2025.92020 155 SRR


https://doi.org/10.12677/isl.2025.92020

]

HEBRTESL, SERARIRZ I A R CERESEAN) FHE R E LR TN T
ZASHERERIOE]. BREMALSRRERERIT %S, WEfE SR RE—FE.

HR, (THEE) oSS 8 R AR B ., H— R LR (i E R A K. BB B
T4 ] I 355 49 02555 THT AT AR SR MR, 2 AR 95 B S B 20 R T BAERE T 1
9T S AR R I LA e A TR T A0 T R FF P o B8 L A 30 D 1 (L 80— A P e 44T
SMANBIR T, A —F R 3 RS S 28 A ERIRBUT R MBI S
AERCH GG, Bl ERERIE) (EEGRE) Gt LR S5 5wk Rt SR AU A
TE 1979 4F6 R R P E SRS (BRI R A& RHRAUT AT SEAL 1 R E [ 16].

BE, AERIE S WITEMEIEE . it AR BT T, BT R BT E A
SEESOLTROAT A LA, TSR 3% 3 119 N 2 AT B R AR FE B P LA S e, R T
Kb SRR B SR . R TR 2 AR B R R — B 2, MR, B O B R
FIRIGRUERUT ARE AL, BRI ENTEII. — IR i i ™ e, B
T LA E RO — N GE IR, T4 S S SO R R I PT DA el RV AT O AT R, X REE
AT LRI 45 35113 A e
6. &5i8

KR L RMIBOIFABENUR IR T3 LA AR DL L T2 5t B P IR YT, R BIE PR B itz
ZITHA g, AL RB R BT R L, BB AL 55 5 2 7 B IE R SE Ay e BN se
B SIE LR L. BAT, B 2 EAIR AL RMABGEE M DL Bk R AL HmE RS H 2wk . o
AR L R AT R N E VA BEAT [ BT BUAL TR 8 8 AR TR T HI AL TR e e, #
MR 95 ARG TR R ANERR ARG — R, AT AT B RL KR 1 45 22 07 T AL & R AR i i &R
I IR BN SR VE E, e AR, SRR

SE 3k

[1] Eflte, (. LRNECRY RIS A 5058 E ] AR, 2022(3): 52-64.

[2] FEH, ZEE. WERFS—FEAY MMRE TR RCLIE ], 5, 2023, 44(4): 131-142.
[3] JAJERL BTG — VIR R SR R IT[)]. EiE e, 2021(4): 1-12.

[4] W WERITEEE DT R HRE R AT, BB S SR (SR R), 2016, 18(4): 410-414.
[5] [BE1AE-FR-HAE. KEHERIM]. BiREE, BIEF, ¥ dbat EEH AL, 2004: 20.

[6] k¥ RALERBIEZFHILT]. BT AR, 2010(1): 50-54.

[7] X5, FEMHIE S ERAT AR MBS0 I, 2T, 2019(3): 55-59.

(8]

81 XIFL ZILERIBIBIRL L 52 E & BUR 55 E[C/b sUMYE K2l Sk bl 7T e, BRI 7T (2015).
65 FHRF A AR AL, 2018: 13,

[9] &, BRAESEMKISKRAD]. FEH5H4 KR, 2016, 22(6): 106-119.

[10] [RIN-RAFE. WwARFESMIIM]. mR, ¥ dbat HEKXER S HR, 1993: 70.

[11] -, BB LA IRE S R AT, WL T ERN R AR 22 B 531, 2021, 34(2): 45-50.

[12] RBAME. V22 M]. dbET: iR AR, 2021: 46.

[13] XI4k3R. ¥RFHMRYE: Mk E AR B FABARD]. &0 98 7, 2024(6): 97-109.

[14] SAEM, OB FIiR= B0 S RE AR T R A 5E[J]. o B2, 2004(6): 135-147.

[15] ZEssME. & CFNEDY BRIJUIRSIE 2 AR RAGEM[]. B2, 2017, 15(5): 14-20.

[16] . TRIPS #E o E L RIA LRI A []. R EARA ZRKZZERGESRIEEM), 2011, 27(6): 52-57.

DOI: 10.12677/is1.2025.92020 156 SRR


https://doi.org/10.12677/isl.2025.92020

	假冒专利罪的适用困惑及出路
	——基于法秩序统一原理
	摘  要
	关键词
	The Confusion and Way out of the Application of Counterfeit Patent Crime
	—Based on the Principle of Unity of Legal Order
	Abstract
	Keywords
	1. 引言
	2. 法秩序统一之必要性
	3. 假冒专利罪适用之困惑
	3.1. 保护法益之争
	3.2. 客观方面之辩
	3.3. 入罪标准之议

	4. 假冒专利罪面临困惑之出路探析
	4.1. 明确保护法益
	4.2. 明确客观方面的内容
	4.3. 降低入罪标准

	5. 专利权刑法保护体系化构建之思考
	6. 结语
	参考文献

