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Abstract

The difficulty in identifying the manufacturer of a patent infringement lies mainly in the fact that
the manufacturing act is buried deep in the deepest part of the product manufacturing and mar-
keting chain, making it extremely difficult for the right holder to obtain evidence of the manufac-
turing act, and coupled with the complexity and diversity of modern business models, it is also dif-
ficult for the court to determine a uniform standard for identifying the manufacturer. In patent in-
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fringement, whether the infringer can be identified as a manufacturer is a factor in determining the
infringer’s liability for infringement, and is related to whether the infringer can use the “lawful
source” to defense and obtain the identity of a “bona fide” infringer to exempt himself from liability.
In order to make the determination of the maker in patent infringement clearer, on the one hand,
we should further unify the guiding opinions, on the other hand, we should improve the mechan-
ism of case search, and at the same time, we should rationalize the allocation of the burden of proof
different from that of ordinary civil litigation cases, i.e., flexibly use the reversal of the burden of
proof, so as to make the path of the determination of the maker in patent infringement clearer, re-
duce the related disputes, and prevent multiple pulls in litigation activities arising from the iden-
tification of the manufacturer, and save judicial resources.
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Figure 1. The definition of manufacturing activity
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