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Abstract

With the rising tide of artificial intelligence (“Al”), countries have realized that Al has great impe-
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tus in the prospect of digital transformation and economic growth, and China has also declared its
determination to lead the world in the development of Al in various policy documents. As the top-level
design of foreign investment in the new era, the Foreign Investment Law expressly states that for-
eign investors should follow the principle of “equality between domestic and foreign investment”
in all stages of operation and exit. The construction of a legal regime for Al is not only about how
China governs Al, but also about the operation of National Treatment in the legal system for for-
eign investment, which is the core of the Foreign Investment Law. Exploring the impact of National
Treatment on the governance of Al on a unified value basis is necessary for the development of the
new situation in China. From the perspective of the practice of international investment arbitra-
tion, when applying the National Treatment, the applicability of such treatment is usually analyzed

» o«

based on the three constitutive elements as “similar circumstances”, “no less favorable treatment”
and “exception for justified reasons”. In the light of the international investment arbitration prac-
tice, it is suggested that foreign investment in Al in China should be subject to separate legislation
for “different technological fields”; to avoid “de facto discrimination” and implement incentive me-
chanism effectively; and that the transparency of the algorithm should be improved to respond to
the black box challenge.
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Figure 1. VC Invstement in Al of World’s Leading Economies
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'"Daxue Consulting. 2020. The Al Ecosystem in China 2020. Available at:
https://daxueconsulting.com/wp-content/uploads/2020/03/Al-in-China-2020-White-Paper-by-daxue-consulting-1.pdf

20ECD. AL 2022, Powered by EC/OECD (2022), Database of Investmentin Al, Available at: 01/05/2023,

https://oecd.ai/en/data?selected Area=investments-in-ai&selected Visualization=vc-investments-in-ai-vs-gdp-per-capita-by-country-over-time
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*Occidental Exploration and Production Company v. Republic of Ecuador, LCIA Case No. UN3467.
*Archer Daniels Midland and Tate & Lyle Ingredients Americas, Inc. v. United Mexican States, ICSID Case No. ARB (AF)/04/5.
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*Sergei Paushok et al. v. Mongolia, UNCITRAL, Award on Jurisdiction and Liability, Available at:
https://www.italaw.com/cases/816; footnotes omitted.
®Pope & Talbot Inc. v. Canada, UNCITRAL, Award on the Merits of Phase 2, 10 April 2001, paras. 105-118.

"United Parcel Service of America v. Government of Canada, NAFTA(UNCITRAL), Award on the Merits, 27 May 2007, para. 83.
$Deutsche Telekom AG v. The Republic of India, PCA Case No. 2014-10.
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