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Abstract

The legislative experience of countries such as France and Japan, which apply the principle of as-
cending order, Germany and Switzerland, which are applicable to sequential fixedness, can pro-
vide reference experience for China to adopt the principle of ascending order or fixing order. The
advantages of progressivism mainly lie in making it easier for the mortgagee owner to finance, but
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objectively there are defects such as improper enrichment and unfavorable realization of the cir-
culation of mortgage. The advantages of fixed doctrine can be summed up in three points: to pre-
vent unjust enrichment, to facilitate the mortgage owner to refinance by using the first-ranking
mortgage, and to realize the securitization of mortgage, but often the creditor is unwilling to ac-
cept the second-ranking mortgage, resulting in the mortgage owner’s financing being blocked.
Based on the consideration of the bankruptcy spirit of fair protection of creditors and reflecting
the principle of balance of interests, the principle of subordination fixation should be adopted, and
the part formed after the cancellation should be used as the common creditor’s rights for financing,
and then the establishment of subordination mortgage right before entering the bankruptcy pro-
cedure can give play to the party’s autonomy of will, but when entering the bankruptcy procedure,
this agreement cannot be against other general creditors.
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