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Abstract

In recent years, the third-party funding system as a new form of “champerty” and “maintenance”
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has been favored by the international investment arbitration market. However, the lag of for-
mulating of international legislation and treaties has caused some problems recently. Issues
such as the arbitral tribunal’s ultra vires award on fees, inconsistent application of fee-sharing
rules, and indiscriminate litigation by funders continue to harass the arbitral tribunal and the
parties to the arbitration. Therefore, it is urgent to define the concept and types of costs in-
volved in third-party funding of international investment arbitration, so as to clarify the scope
of costs which the arbitral tribunal has the power to award. Secondly, through the analysis of
the advantages and disadvantages of various cost-sharing rules in practice, unifing and stan-
dardizing fee rules to increase the authority of the award is of great importance. Besides, by
defining the partnership of the funder and the fundee, the tribunal’s jurisdiction can be ex-
panded, so that the tribunal can govern the funder’s behaviours, and in a way that leaves the
funder jointly and severally liable but entitled to internal right of recourse, in purpose of pre-
venting the fundees from becoming a tool for funders to gain profits. Last but not least, it is also
conductive to regulate the behavior of funders and fundees, and ensure the healthy develop-
ment of the third-party funding market.
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'ICSID R4 5 4 s fiff o0 (1) S 4004 49 BT
https://icsid.worldbank.org/sites/default/files/documents/The ICSID_Caseload_Statistics.1 Edition ENG.pdf
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FEL b, BhiAMERE TR AR =T mE R R, Ed ARG 7 E RSN =
77 % B B oRIR T 05 B E vk L R BhA AT R VA (Maintenance and Champerty). 2 [ 473 7 #6+ “ Bl
VT RS AN BN ZOR R A AT N, Rl S URARE P IO 300 & ) — 7 SCRER A B T
Jgeeeees 7o A M@ VA A A ST T CABERA T LR CEVRIAME RIS SR BT IR
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[ B, B = % Bl il B A [ B 48 B8 A 3 0 R R BIDIR AR R 8 i AS s T A Bk mAE . I
UNCTAD &A1) €2019 4% Bt & 5 Z- 18 [ 8] o i R SR ) AR D € I AN 1 T 5368
BB OS2 L B A b 1 B AU £ R 491 4, #F Magyar Farming and others v. Hungary
b, BRI E I EL B 790 Ji3550 s X, 1 Tethyan Copper v. Pakistan ZEH, T AH0AI2 40
f¢.550 % HUn, 7E ConocoPhillips v. Vene zuela Y, JLIEELHEEZI N 85 12570, ° Hk, HHRALLE
WD N v AR R S R B PT RE 1, ST SR R T B B A R AT B, (Rl EL 2 AT DL 2 YR
2t 30%~50% [3]-

IR, BRSREIN S, BEFEE i FE AL, ikt 2 MR SR AT 5, DUPRIREE 5 R
W, BRI R o

BaJE, ZAEPRA ARSI E T A KK =TT IIE, (HEECNIES, M ARRE i #E 2 FH #
P BT B, 2017 4ET Nk EER A E O STAC) ) (BB ARSI , & dext «Bhiafasiis
VY RRR TAES, RRE N =07 BT HUE RN . 2 J5, 2018 AE S [E bR Ak O (HKIAC) AT
7RI, RFUE T3 =07 BBk iR SRR BN BOE B EE AT R B S S SN

P E PR B R O AR o [ R A R 21 A B (RAT) )
https://www.yidaiyilu.gov.cn/wem.files/upload/CMSydylgw/201709/201709260955044.pdf

3Catherine Soanes, Oxford English Dictionary (London: Oxford University Press,1989), p. 226.

“Bryan A. Garner, Black’s Law Dictionary (Minnesota: West Group, 2009), p. 262.
*SFSIFRNCER RSB =R ENAT RS GRS —— = R 2015 4 10 A58 52-113 7T,
http://www.hkreform.gov.hk/chs/docs/tpf_c.pdf (Vi a] H}¥: 2020 4F 8 A 9 H)

© (2019 FEHE H 5 2710 [ 0] i il ok 2335 ) https://unctad.org/en/PublicationsLibrary/diaepcbinf2020d6.pdf.
"Magyar Farming and others v. Hungary ICSID Case No. ARB/17/27, Award dated 13 November 2019, page 127.
https://www.italaw.com/sites/default/files/case-documents/italaw 10914.pdf-

$Tethyan Copper v. Pakistan ICSID Case No. ARB/12/1, Award dated 17 September 2020, page 69.
https://www.italaw.com/sites/default/files/case-documents/italaw 1 1880.pdf-

°Conoco Phillips v. Venezuela ICSID Case No. ARB/07/30, Award 8 March 2019, page 329-330.
https://www.italaw.com/sites/default/files/case-documents/italaw 10402.pdf,
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BB EIAR 2SR AL B PR B e, BT SR B E AR 2R =T BB IR R 2E ), S BT B
VRIN, BEBNE R DRI IR 9% s 5 Bt BB O, B3 B3 B SR IRl 3%, B ek SRk ik S iy
fEsEak. Ak, BEBhIEIR 2% A PR R AL T B BE B R B A

XA RS E T EE R Ve E, AR AR, S E RN, N AR A B B A
192018 4 7 itk [ B e L (HKIAC)ARAT K] CHLRI A1 00 )

https://www.hkiac.org/zh-hans/arbitration/rules-practice- notes/hkiac-administered-2018 .

2018 4E ICCA KA CH b 58 = J7 s hk i )
https://cdn.arbitration-icca.org/s3fs-public/document/media_document/Third-Party-Funding-Report%20.pdf.
122022 4F (ICSID fF#:#HM) https://icsid.worldbank.org/sites/default/files/Arbitration_Rules.pdf.

3 (ICSID fh#HY Al (ICSID AZ)) https://icsid.worldbank.org/sites/default/files/Arbitration_Rules.pdf,

https://icsid.worldbank.org/sites/default/files/documents/ICSID_Convention.pdf.
"I 13,
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CoerCRIN T Fa ICURTT AR AR S FH BRI . BT, FE Libananco VrbHH R, MEEERH T
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Liman Caspian Oil BV and NCL Dutch Investment BV v. Republic of Kazakhstan ICSID Case No. ARB/07/14, Award of June 22, 2010,
page.101. http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C106/DC3392 En.pdf.

"®Gustav F W Hamester GmbH & Co KG Claimant v. Republic of Ghana Respondent ICSID Case No.ARB/07/ 24, June 18, 2010,page.101
https://www.italaw.com/sites/default/files/case-documents/ita0396.pdf.

Gustav F W Hamester GmbH & Co KG Claimant v. Republic of Ghana Respondent ICSID Case No.ARB/07/ 24, June 18, 2010,page.101
https://www.italaw.com/sites/default/files/case-documents/ita0396.pdf.
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