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Abstract

In the 2018 Interpretation of the Supreme People’s Court on the Application of the Administrative
Procedure Law of the People’s Republic of China, administrative guidance acts were clearly listed
as acts that did not fall within the scope of administrative litigation, and courts also responded to
how administrative guidance acts should be determined in specific cases. Through the combing of
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judgments, it can be seen that judges focus on the subject, functional and legal elements of admin-
istrative acts when reviewing, among which they are not mandatory and do not have an actual
impact on the rights and obligations of administrative counterparts as the main factors for courts
to judge administrative guidance acts. However, according to the combing of judgments, it is con-
cluded that although some administrative guidance acts are not compulsory, the counterparty’s
corresponding acts out of trust in the government cause damage to rights and interests, and most
of them cannot be remedied through judicial review. Compared with “not compulsory” as the cri-
terion for determining non-actionable administrative guidance acts, the criterion for “not having
disposition” is more in line with the original legislative intent and meets the requirements of di-
versified resolution and substantive resolution of current administrative disputes.
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[11.

2018 Ff g N RIEBER (R N RIEMEATEORAE) BIMERET, FATEUR SIE N — M A B TA7EL
PRIA I SAE, EESUER T, BIRA BRI AATEER SIEH M AR ITBER 2L T, EREE T
ITEFA RIFRVE NG, AU R “SEhrsgmi” RN, WX — T AW, IFIEITA I “ATEE
AT WAEATEORA R EFEVEE 2N, THREIL SR alVE A, BRIHAE 2 00X AR A BIABUR A
SUSSIER T LSRR, L, EARJE TATBORA R REEERE . | BT BUR AT AR LURF, tTE—E
FEPE FARBIL T AT BOR VA SE B AR AT U U SR SR B

2. ZRENRTHER

JE RN R AUE AT BUR S AN TR, VAR AE 57 B < S O I i th Xk LAgE G AT BdE AT 8 )
SE M. FEILRVEFE RIS, Bk 2023 2 75 H, bl B TATBEE AT 8 4 ORuin iy
HWRAATECHRAS 609 f7, UL “ABATIRMINE, J& TATEER ST 87 NREHA R R I 34 MHTECERAELN
FEIF, RIERALE[GSHRIEA,

BRI & YRR TATBER SAT R o B OGER] TS IMTBUT Ao & A BRIk, T B A
BUR L55 P AR S s 5 15 55, (HZ BRI — mie, AN TIARESDREIhEA 5%, b
ENRIAR, FEBER AR IS B RIERE L AT T A .
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2.1. HEAAFEEHM

S [ B (A B AT LA 2 A AT S VR VAR b AT Rl B ocsE, bRt
THARA MmANNE, BETHATBUHR A AL L RIBURIAN LS5 B ASE, X AATRAT B S A€
HRBE G, EERAEEAE “ABATEBINE” X210, MR [ SEATBOI A MR 6
TRIP[2]0 8 ARG B8 FA BORRAE I 52 PP URAT BUHE AT D9 A8 7 BT bk, MO AT DL Skt 115 L AT 5
I PEFF AN A B AT B AT NIAE «

2.2. ST ABERFI X S5 SER M AR

ITBAT N T UL RAYRAE, R B EXRHATBUR N RIBCRIAN S5 i 1 BORIENA[3], £Z5 1
A b R 2 B R FL O T 1 I URATBUT XA SR NIRRT 55 7 5 A BLRSM, SEfr ek
AT AT BER AT AR AT R AERRIEZR . ROR . JERGHIT R XK HER RS ABATEER 5T =
HATEEE S, BEWAR . AOR EVRRK, # EURARNR R 5| @A INL E RSO TR RS $RE
BN EREE S DHAHKEER T, & TATBIRA P REIMTBAT N, RS AR AT N E %k E
PTUONATEBAS ST B TATBOE# iR, —F IR, ERAANTERIAR, ARE T NRIEBATBORR 2
FEHE . W VR ATCIEE B AR AT 18 S AL RS AT M E R Rkt JFRE T AR
FRELWESEAH KT AR TATBORA T RIBIMTEAT N . EBINN, A% LV NRTRE N Z R
EVRNEAT IR SR ENE RS AL, IR RS2 AT, TR (LS S5
PLR (BRI BB S8R5 — k() WP T E i R, 2 P IR T IhEAT A B I A
REXT b K2 LRk 2% 3 2 AL AR SE M, J e i Be A e iy VR S BRST B TATBUR ®AT 8 E
BAIES JIE AL, 2

M BRI R AT UL, — BN RIEBAE L R B R, RTWIMTBUT N2 B 2 X R AR
BRI B LRI, KK R0, NS 2, ElEZITBER $IT R S8 TATBIRRER 52
ZIEHIRT, BEHIR TR 2 F MBI S8 SR M, D05 g 2 WA A

2.3. Ihgs

gr b, DU BUE AT BORE SAT ORI R, R B AR AW AT BT v 1 LA SRR R IR, e
TR E TR AN EEMN G IO, ATBCA R A ARRH PR AT BUR 24T, AR T4T
WO AT FAT LR IE 8, 6 E MMt ORa AR T AR AT o8 S BB B2 1, ARk
FAEEABHHAGE, A KRB R EATEAT R 253 NFBCRIAN S35 BRI, BN 22 ik e
VRARIR R, AERA Ak Bk T 0 AT BORAE M SRR A BE0), X AT BUT 2 — PR sRf AT Bl
2, PUEAE N RIEB R E SR TE R Z N .

i, EAAT XHE 22 ZHATEC S, IR RIS ROE A T O B X U 3 GE T PR
JE e R EE, He T R A B 7 A, WA R AEOE IR A 86 M IR R G E,  HLAA W o
RN R R S AN R S (R R SR RAUE B VR NIATBORUN 35S, B sl shaT . e B iR
B AAT B A I AN B B4 DLZ AT 23 75 15 9 St 56 ] A PRAT IR0 o B0l DX IBURF At R 9k e b L A T 17
DLULH, BN S RS 12T A SRR A AT AT e . DR, P SRIRAT O 0 YR BRI LS5 AN = A
SERRREN, ANEA YR, G TERAKE. AN RBURTEUE SRS — & — %, SRR IRA
B R VR NI B B Fra SRR, X EVR AN EERAAERR, 8T X HHE AR

25 WA AR A IR 2 A BRIERE(2019)5% 01 174 366 5 i ATk E .
3% TR A N RIERG (2020) 1474 1325 5 AT EEE B .
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RATEALER g, NI A NRST A UREL, ARG T RS2 ) ridofla . —sikBe o ple OFF
fefi faid A A5) J& T XIARR N IS VE B AN A R AT B AT 8, AR aiEile, Ak ¥ U
A IE IR TE SRR AR N PR EE A BB A9 SR LT (KRS, SR K20 23 ¥ 13 2R B Rt vk,
L LW TATEBORAIYIE

LEE AT T, AT DL IS 45 B BO T ST BUR AT N RVA AR RS A 1) fTEUR &
TR BAWRE; 2) TBURRIT ARG RALIE; 3) TEER RIT RS R AEEN W RENE4].

3. FEFEHMRRRE

FEAT BRIV L A MR RE o BB AT B AT N A AT VR RO TT S N, B o B SR SR AR I 3 ¥ 2% 1 7
LS ATBUR SAT R AR NI Sebrizma 77, BUBUR B9 51 X5 A N BEAT T — AT NI BRI ), [
I L 75 % 1 FE A AZE T X EUR IS AR RSO0 F A 1 B AR AT I ERUI L & IR A RAT
BRI ZEHA B H K.

3.1 TR “ITRURSITH

ZREEAE TBORMERREMREI O — TR SR IEBUS ISR IVEE 2 W, #Hr
R a Ry Al tha BR, SEMETE SO BOR. THRI ESEVENE SO, IR RICAAR 7=
W W Sl $RA8 PREISEESREF B, A 2 DA, feEARR A B S M ARG L1T
CLUABIRE FATECH 0. RRAZILERN, TEER T IT AR EGTBER RAT ARSI bR It
AEEH, ERNE TATEURAN IR, PIAURRE “SEhRfm” BRI N RS AT LA
R R KIEE W NIEA R BATBER FAT A TTURS], A AESKPRAE T, M AR G R
(I, T AN AT B SR S AR YR ATBUT Y, T8 I W] YRR 4T BUR S AE 0 BRI )
PRI, AT AMARAS Lk, iAo AN RIS AR .

3.2, TRE “THIRSHTR”

RAE (TBORME) RREMRES, XHMTEER AT AT T RORUE, (HRIFARXT T — L 5Lhr
SN B N IOABLE (AT AT WIS 28, pr DB AE — e R b S EuR BN TR TATEUE T AW, X
PR T ASRERC YR K4T BT N BCE BRSOV HM R YRIATBUT N . IS AFEREAT LS A RE P 6], WIH
R ATECE S IORA,  BIRT VR A AT R AT BUR SAT N BORAT BTk e AR EAT RS o 2 A I 0% At e 5
TRAE

LRE KA ATBUEE AT N LUFON RRE S EVEH A - 1) REITEEE F1T8:2) R ITEEE $1T4;
3) HIRATEUR AT 4) AMEAATBUS AT 857

3.3. {TBUHESATIRKEE S

Bt TBORAERNEMRE) XHTEER ARSI 28 RE , TEUR RIT A BEATBURAI4E
fiE[8]o 2RI, H:AUhii RACKAT BER SATNHEREATEORA Z5h, JLRPEA S 87 . 1 TATEER $4T
AR EAR, B, R HAT R —MA S AE R AR IR ATy, (AR 1 fof BARSTHE
FINPRECEAT B, JLH IR T H AR AT B R br . EATBOUES ROt — S HEAE L, TBUR 2
(St BT E BT (BT, AR AR TR E R A E S, MR EAMRER TERHS,
AN AR e T R B 7. Bk, FESRRERIE R, CRATEUE AT ORI R 1 BAT s
HIbRIEIF AN A B

42 T A N IR (2020) /T4 1344 5 AT BEH A5 o
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3.4. LEBCEMATH “1THBUES”

34.1. HXE

By “BE” FHA, HARTES SRIEEN T —BMARBNRI DL, BT T
ARz o R AR VONATBUR SRR T B Rl @il 18 SEFIRBUETB, DOE R E 1
TECEAR, Sih. T E R PTE TR . BB, ATBER SRR T IR E K47
B H FRTREAT B —FATZh(TE N EAE ). FTEL, IR — BB R F 5T (9] AT SR BN,
TEUR SR BT BE S 1 — R, SRRy “ET . “4RRT . “HBERT . R L WS
SRS, AT LAY 1B BRI AT B H B S SRAS NI RE[10]. RIS, HARHTEER S8 FE i
FESLIEAE T RBOGIEMIE . HAT U= TBRERE) 58 2 38, TBURS, 218
TR RN TIERIREATECE (19, EHPBGEREZ N, NIESPEMATECE K, MR — AENEAE N
BT . AR UTBERMAURATE) XHATENLOC A AR ST A e 54740 B S A B B RIAT J9, MR T “ 4l
HURA” B,

3.4.2. £E

FERIERERMMANRE, CIHEATTIEX RN “HEIERTBUTA” . BfTEEES, W&
e R, B TATEGE S S RIBH T AR, SEEER T A ALK R “BER 7 IPATE R,
FHB B PN B R RaE 2 . FEETEBCEAT BRI 2 AR AE B R “ ST ORI $8 3 Bk
PEAEARER. 7 RAEEE G, R B VR SOHUE AT BULOR AT, A oAl
osr 7 AT B HA iR 5 AT, FUTENLC T RIAT R FRP AT RN AT o, X847 0 B
AR E A, (HR Y SO R EAT NEAT R 1] XA E T RENNE, (§
ITEGN S BN T AEREh R — . RER “BrEfmas” o “WEEFASL” . CBRRREAS”
GHRR A T AT B F R RNEE H[12]. £ RNENLGINEATBUR FAT AH 1T Re S BER FERS, 7 Do Ho
AT YR A ROBE[13].

3.4.3. MRENER

VRIA RO REARAEVEHEIUE VS B Y, RAE I RLUE MIABORE 7, X0 35— 7 (BRI AN 355 347 o
F, VAiRahR S — I &M e . SHERGFFEA, ARG B et R, safivE. BUm
PESFE SO, LA SR EE. RN RGF T B URARTHE — AR, e R T [ 5 5
Jiv HALREGSLY . HRIEAIEAEE, ERERAI. AL, AEFEZER, FARTRA L. B0
PEM AP YE. R, RATEG SPNBIVRAREFH, 0 TBATRERE B E E RS E L,
RS R — IR [12].

N BB BT BUT MR A B AR T2 5 Ak, EEBISFIOEE . bl . B aik.
VG ST AT (13], B TAY LA, & IS, SV 47 B A R E A bRt
ARERFBIA Rk, ATTTREME 1 AT B & AT B AR N . ASTN N, 1TBUE S BEA 41,
WEG I, HEEFRRE, 17BER SRR IR 2 R R IT, ZIRAILERUIR “iT
BN ZE I RS DURATBUR S A B HRHIE, AT B AR R S s TP U, R 2 R B
e PR B B AR AE—— A BEOR AT o &, AT S DAS AT B 2 4 QI AT BB . 00 A REVER
IS EATEER FURA T, BRI Oy = S R, EATEEE S, gl AR THAIE B AL
ML AE B SRS IEM TUE; R A TRIFF SRS R TBER RIT MR A RHIETUE
B 55, F RN 7R, TIZBHIE B H 52 34T BG5S 40 35 952 14]
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4. PHENLEL

ITXEM, AR HTEER FATAA VRN FEARR TR G EA “amftt” , it Ldp
K SRR, ATEEE TR0 E UL RRE S A ARE, 53T RAUATBUR 3 A E bR B ARG
FHRRIU £ 1) 2 i I At — LD 4G

4.1. “EHEME" 5 “4Gon” 25

FERT IR B AN ST e AR W, F DUHIRE AT BHE AT N IR 2 B0 K BT o 15 oA o] 1k
XTRAETRE, KX NBRASHEA TTE RN, (HRMETERMER, (AR DL “o
WL AFNATEEE S5 — BT RMTBAT R DO, AT BORA AR E R I 5, AT A EAT
BUR AT N 23 NIRRT LS5 IR

4.1.1. TR

CRIVEMRRE) AT BOMLI R & )R AT BT U IR 2 28 07 TR s 1 JE 325 78 70 A DL i IROAT BT 9
BRAEAT BRIV Z A5 1. AERERI AR, VABURIE X RAMR ML, IONITEEE T A RER
i MR JLAEBRAE SRAF A E RG22 Sh 151, BAIXOAT BUR S A aT YR T BUT N, 2R R A TR
PEAEREAS A SRBIE, A BRI 28 S35 380 Sestszni, Ak, KR ab o PEAT BUR AT N HERRFEAT
BORA M ESEZ 5, 2 GTBORMERRR) F K —TEEA R,

4.1.2. hRERE

ITEOFA, BT BRI R AT E R FAT N AL, S IE SRS B AT B SAT A EAN B AT
EOFRARIEE, METRE LA, oMEE LRE B/AGIAE AR, SHTEBIRA RH4E
FEMARUERRTT,  DATEUT R 75 R M AR N B BOR 345 DA BRI A2 5 e M AR iR . AT 502
PR . B RBOET, @i AERGITF RS S AR EAMEABASUNF A N HE R LT N,
PUE B EARMATE B bR ° FTEL, MATBUE SAT AR S BAT A MR R (ITBORATERIVEERRE) 15128
Hloe, Bes A NRBATERE ST, WA RTRA R — Sk

4.1.3. BRMRR

R BA B AT EGE RAT N 2 EARELE H AT =ik s A s R s E, 1TEUERMATA
I RIBAT B IR 5T ARS B 2 N, MRS B SR ERURIBOR FIE,  (EAT U XY
AR, & YpnHE, Righus HEEaftErn =, DUk BR e ATECE bR, A B
R T BB nl R AT EGE AT NI B REH B RG22 WAEE DL R LSRR H—, 1TEdR S
A T BE BCHBUR FLBEIEAT BUR () — KA S, SR, AT s o,
Hig B E, SOTEATEGE S B FER AL, M AAIEHEEZ 5B H, HR7ESLPRERES,
B T52 2015 SR &= DU ORI 26, A N SR T 5538 8 — 07« ATEWLGAE SEiAT B R AT AR, 1E
M NEGF L EREER KR, TBERREAZE R B S8, A NS a8 322U 7T fe 1t
RS H =, WETEGR S RNEHEWIE, AT BWLCE —ERE S “ARaR” ,
I8 ARSI B E A L AT R S 7RI E VAR ST, MEA IR R AT BOYL oS R B
FHERATENLC H AT A1 [4]

{ELRE — ELK 2 75 EL A Sl i) e 30 5 b st 2 5 BSOH Xk A3 5o ESURF 00 R 25 45 M HH AR SO AT R B
BB HIAL Sy, 25 B AE L A BRAT O ReDr, s TITBURAIEIES .

S (A ITBREFMEQR0IS BIE) ) .
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4.2. “Sb51E” MR TR ABRIARFI XS A SER IR

4.2.1. FEERITBHESMTA

AT IR R I TATBUER S 25, ATBWLRAME SR . BAKINS, XA S — B iR g i :
TRMATH AR TR S, RN, ATEIRSRN AR TR, BUERE SN R
TRHAF 2 1 245, ATEOLICR 4 &I [ 7] RATBWUATENE AT BRSO R, fRIEE 45
AN EATBERFMUE Mk EIa, FHPSRN . ESERCR. (AR, 5] PN FIHLTR 2R A
fi&, gands v, Mo, EROANREBM RS PURIL, T LBANET ke SO R PR Rz .

4.2.2. FHIRHITBHERIT A

PERAT SRR “ATEOR S, AR i T5 B MR BN 2 BARRT S, (ERRE TS RR,
R TGN, FBOLEERN R ZBIHIT[16]. A2 FOVR RIS HBUF 51 5 TR 7 AR B
W AHR BT RERE AT RO T, SR B R . R I IR UG S AR
KL 2 BUR EBAT 78 73 W AR AIE (19 ZE Al _E s T AR RO e 78 T 45 SR A P 5 (0 AR ROl 32 KA K
[17]. REAEMITEEE T, PIREAHRZRAT N, HETHANE., SHMEEEE ERJuit, Nz
x5 FHERCE IR R AU B 5T

4.2.3. EEBITBHRRITA

R GAREEAERATEER SN BBRIPBGE . HATBGE 5% AREANARSI: BEX
W&AE s, (HE2 S BUF “18% 7 MRARMDIEF G HE, B & EREHT &7, AT ik
RSB SRR, HBIRITES, REVXHEH IR “98%7 » ITBUE S 2AHEITEEE Sl
AIEMIIA AR BB ARE H AT “48 57 o MEZEAT NETATBEE SIS F A, TLURIE (7
BOFRME) (A RME R AT BRI . W SR A5 0 R EAT N2 ik i (Bl n, i AR R 1),
HT B SR, SRR HRNRATE), AWFE T B B2 2 8E, W R 38 Mgl T4
SLFA&AH[16].

4.3. FANFTBEESITANESRHAEIL

il SiGACEZ R, 1TEEE PYEHERRE DT AT BRI 52 58V B R AR R 0 R R B R AR A
HATREI 1, SR N BRI SCE5 AN AL S B PR B2, T EIAT [ 40 R RV 75 5L A ) 28 P A e
—ERE R, RS O R HE N Dy A, 7R RVEARR SR AL b, BE— 2 A9 A E R
FIZE AT BUE SAT N ISR o

43.1. FRBRS N

ITBUR FAT N RARATEWLOCEL 18 5 @IS RGN F BOSATBUEX AP~ —e igm, HEHIf
ABAEBIVER, AT EGR S 0S5 1 N 56 4 AT EUEX N B kg . RIS EA s ma A ABCR] L
FABNMPER, WRUARRA M. 1TBUE S 0T 8 — B AR NIBCRIAN 45 = A D) se iy e, AT
R T AT NS BEAE VAT BUR T AN T M HE SR EAT BORA T SRVE 2, A2 U, AT BUR
SYEN—MATBER S, UATBHE M7, W UHEANMA SR G T HE, WE T8RS
Yl . ATBUR S AT IR A KRR AT B R AT NI bR iR w[14], 1T EUSR RIS 5
TR “Abor k" R

4.3.2. GISMHERR: XAER AT S TR
AT EE SAT R NS 7 A SRR A%, S b D R R AT BTSSR AMARAT T R
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TEUR AT NZH T o WERAKS FHEAT X 0p» DL—Bh— ki & 177 2 HO AN BER VR IAT LR FAT N,
SARTERRTT BRI AT, 2 AN REIE L 7] E AR RS R AR st Rt T T ATEORAERI Y.
REAT RO AMEIATERR T #HRING1 S WA SIS SIRKAER. Bl TATEEE T K
S, HEAFIREE BRI NBIREE, IR B0 T B AN [ ~F AT BUE AT A ATYR I . 1T
A 2N FRE ERGE, A SRS 2R

433. RE: LARBAES N EERGPREFAFEN®
XHTEE AR P 1 X B RE AT LLSE AT EEE 3 1R RED S, AT DU T BUE T Mia R R,
et B 206 BRANGR B AR 1 A BLARAL .

4.4. 5SRNRITBUTANEX S

AIYRMTBUT MR AR R B 5 AT BB MU B AR N RFCRIRIAT ), & — i S B AT
HAT R, XA NFIBCRIR LSS 72 T SChRi) e, IF BLAEBLSC A T BErG ZHAT RITAH & . ASal U
MOAT B FRAE—AEA R I YIS T By, LUK EIREE I T H AR AT 09 38 1 7 3 18]
MATBOERR RN ERE , RATVRTEIR B 5T VRTEIR RN RZ AR, SRR E 4 J A2
AT HPESE R, M AT URIARRAT S, AU RIRSITH, 18 T AT RIS 2GR A
FIRGEHER B TTATVRRATEUT R, 1 TAD RN, th o At AR -

5. %58

(AHEHREBHRVEAT B N EL) IR, BEERR@EBOL R, AR EUNIN 5 T . TTBUE
SAEBURF IR REHE AL IR BUR 2 B I E T R—AN S TR o H T, $E IEAL T2 5 5 R0 oS B 39,
FHER UGB RE D ANA B ILRAL,  ZTe 0 FIRDE AT BGR S0, B DUTBUS S ORI AT
BUE B SRR R, ATBUR 3T AR TATBORA M, AARANERMTT, T
HARMIY P YRIAT UG RAT N Bt DA E, ] “Aborth” SRPIWZ Aol O,  BE 15 =]
PMURAERAT FDE R RE B U, AEAR AR AT RRE VORI AR Ak, i A
FEME, WA, ST SR AURE19]

S 3k
(11 Bas. FREATESRS VRO E R[], W R =Bt 244k, 2010, 31(3): 130-133.
[2] #2Z. BUNEEAFHRNIEIE S MHED]. TBUEFWE, 2015(1): 117-128.

[3] HEEE. 1TEUE T ROEAE VAR N —— DL H R T AL A% X SEREAT BUe 5 OAREAR]. LT B M ST R 4R,
2013, 21(2): 39-43.

[4] GREEWM. TEIR S RNEHE BV D] (AR ). B E: VLA, 2018.

[5] RRAZ. ATBYFRAERNEMRE M) Jbat: ARERE AL, 2018.

[6] XUSCHE, MV, I FRMHEATEAT AT VRl R SRR AR [T]. L ARVE B BRI B 24, 2021, 37(2): 76-89.
B, ATHEE S HEA A BT AT ERIRITIE 5 B E A SCHE 2 B2 RR), 2005(1): 9-14.

[8] Do, M. X EBATEHR FURATE RN B[] BeART U B 22 1R, 2008(1): 74-76.

SiGEHAL: 2012 4F 12 A 4 H, SEFEBIC/EE A% AL RIT RIEA AT 30 AERS LRUHE T H:  “BATEARIZ R
ERARZERTZHINA, REARMOASB WL BARBUERRI SRS TR ZEZIE, RIEARMEF. Xth. #ha%%
JiHRUCRIAS 276 55, B 04E i) R N IRIRARIAS, FRER N BB 35 47 A= 3 B R AR B SR o FRATTEEARVE 2 IR0 R N RBE AR
K, BIE N RBERTESG — A e LR REEZ B AP IE S, RABELEANA IE A 20 5 N RBEOUERTE BB AR 7
Tl 55 B 9% B R A T HE AR AT BOS 2 2 (1 38 1 (B 2 [2004] 10 *5) (2006-08-31) [2022-10-20]
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