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Abstract

Civil Code adds the real right of the new system of residence, and gives a new regulation in the
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fourteenth chapter in the form of a special chapter to the right of residence. The new introduction
of this system has brought scholars to analyze and demonstrate its value function, normative
purpose and institutional deficiencies. Scholars put forward the defects of the existing law of resi-
dence right system in Civil Code from various aspects, and put forward some relevant suggestions
for improvement. In view of the background of the Civil Code, it is not a suitable and operable path
to discuss the perfection of legislation, so it is of little significance. Therefore, this paper mainly
analyzes the application of a series of legal interpretations of the existing residence right from the
perspective of interpretative theory. From the perspective of interpretation, we should deal with a
series of problems in the operation process of the right of residence, enhance the initiative of judi-
cial judgment and give play to the guiding role of the rule of law of guiding cases, and create a bet-
ter development space and legal environment for the right of residence under the existing legal
framework, as well as seek a more convenient way of protection for the “elderly have somewhere
to live”.

Keywords

Residence Right, Judicial Application, Interpretive Theory, Contract Specification, Specification for
Compilation of Real Rights

Copyright © 2023 by author(s) and Hans Publishers Inc.
This work is licensed under the Creative Commons Attribution International License (CC BY 4.0).
http://creativecommons.org/licenses/by/4.0/

1. 5|15

PR RERAERG RICAEAEDY B 0, W05 A S A NI B & Y Bt RAUR] . 2020 4 5 H 28 H,
FH =R ARARRZE =R HEBGED (P NRITME REI) (BUR R (Riki) ), (R
ALY WIRUERHTIE TR, RS DY R DL S A R AR DL T, IV T AT
Ja 7 BT R X B B IR E AN PR ST % TR . 2 RIE DRI AL 55 BRI N
Pl RACAE D I SCE RS R R, 4 T8 R st IBUA &, DEAREIAT A3 5 fhl FE AT B B LS 3L
CROESL) WA/, AANSLFR AT RIE T LRI D REE L 5 IVERA . R LR AF T /1
W s (0 Jee A TR 35, 31 D R P BN R R 5t i A 5 W 7 MRS 32 B RO ARV S BB VEXCE D RE 1]
BIME R IR, E B A A B SRR, FTUHAHRN. BT (Riki) cat e R,
AR SCAAS X R L - SLFAR AR X AU BV IE A ST BEAT oM o AEIRSALIS AR, HESN s 5 vk
S AGE IR IR IS &, BRI REAESERT E3 e “ irE BN SRIE SO BdEdE . STk, ASCU
FEREIR LA, a5 A TR BT b5 M S0 S AR SRR, WA [ 28 L AIAN[R] T e ) A 55 Ja (R 4 i) 7t
BATIRABEFEANERDS . DU HE G AR e s 5T %

2. (RZE#) ERTREENRZERNEE
2.1. (RZEH) PSEERBRHPITHER R R

AERN,  (RIEM) FESLVEZ D TR R BN b5 B _ERBURI RIS 2 Rk, AATE
NEAMAL, (H5 BE[RI [ B B A SR RPAT FBtB ARG SN A2 A (2], AFRR ok, ZEH BRI,
H 2 JE AR VAR PR T 7 R AR BRI i, AR SL I B AC A AR RENE il b5 o A B (BRI b 2R
Sefbg o R, (HAR LG MR AR PAT IS TR sk = 25 hniE . TR St S G Eieh A

DOI: 10.12677/0jls.2023.113186 1303 N


https://doi.org/10.12677/ojls.2023.113186
http://creativecommons.org/licenses/by/4.0/

K

Pt xet o AE B AL (K PR T 88055 R B vk R BR BRI O, S ATRE P B MBI N = . 28T
CRIEML) STl R, A R KRBT R D, AREWATIE DT, Bk, ¥R R{ER
[ AT SR P R R, GO B SRR IR e RURTI . 0 T IX AN, B R s
AR RN TR e T e s R AT A I A, U AR TT BURSEA RO AR R AT, R A
REXS FUEBEHAT o

2.2. WEERFPREERERE

JEAEBURE X R SR s AR B, BT R AN SN — R AR I v B SR AL DS
YA OB VEREAR; R REBOIVER™ . DS RIS, SRR AM 3Pk, =R
R e — s RS B3 o 55 N P ISR I R MR AR S ke s DU RTRE S ACE TR FTBL, ™ RE P 1
JEAEAL i REAT BE S 15 55 N7 DR B PR B 05 A58 BORLT £ U BEARG 0 o B pl )y s R A g e Al 2 T
SN o UL AT, A ) I IR RS s 7 1l 8 2E i, ANA T8 rA BE R R S04k 3]

HE TR, 2EFH NN G R R A H R A L AT, 2 25 SR R 2 1 Ak
RBOEIL. BRENSER, EENGFGILLEMERFIE, A E MRS R e fE
B R R, AT EARIR [l s B it o AR EAE AL (R D55 & [ HL i R JB AT BUR B AT 58 1,
VUt BN P AT A JE AT 5 R AL R ERCBL I TAE— 4R AT, — A B IR BRI ™
PP O SRS BN VERS™ TR FE AT . JEAERUIBR R 1 4, 5 48, 10 SFai& BER R R B RERA
DI A aR A, L EAERAMA 51 55 A7 (A LA B A BN ) Ja (AN o i O X

3. XF (RiE#) BENBIEOAEHR
3.1. AXREERHENSRSIE

1) ARMPER. (Rizd) 5 367 KM WAL B ERR 2 RABHER. Tk, ER T AR
FRGER B — 2R PR R SRR A R SRR RET L RS
[F? %k, NARAE (EEES) MLEF R B AT AR B B A SR . 15, FREXT T4 18 B T R L
HRATEPEE, TR LUR N AW G, AR A RN, WIS A
ARk E, REZNEENFANESEARTEREBER, B LYFEAN T ZREESFT R E
Yo AR AT — AN T 0 AR R I 3 B R TF Lk H G, MEAERURRE “ 2/ PR M ERIRE,
TS REC T A DA S 7 75 BT LR T T RS RIBE KR, SR m R 3 5 4 R )
RII[4]

2) HRKEMSE. SR BRE, FEITR R EER EREEATAERA, BT
HAtho fEMRGEIAE RS, FEEBURTHEME, FRE W2 —F AR BRI RSERIN R, FERA
BER AN, REHFEARIEARAL . X2 BB H AT oE 1. 5HALH AU, &
AT R e AR IR R Ao TR 2, AARGRM AN SR ENE, ik, FEERA R G R e AT
A, AL RIGR AR . SRT, AN 150 5B B R A R ST R AR, TRA SR AR
AR BB A AR R R ERA T E TR —. RN, WHEZEEES (R0 S8 EmE
10 B B BT BN 0 AR e AR T BARN, B (REgL) 58 373 2658 2 358 1 T =
ARG NG ARSI 8 SRR AR AAUGE A TAEE R ERN, BT B adE
NGB KR

3) BHERRE AR, (REH) 55 368 M BRI, [ IR AT LUB N M AL
HEBRAZIE (G o VRN IR TR B BUR N EIEAB8E . R0, B 2 H VO L

DOI: 10.12677/0jls.2023.113186 1304 12


https://doi.org/10.12677/ojls.2023.113186

pUpZ

ERAEIETE EJE Tl “Te2b et ” AT, A RER X BN SEBLEL BEBU™ AR [5]. A
SR JEAERCT AT R oL, BN LA E A A2, SRR AR5 U AN e i e (R ) L. B AR T
JEAERNE AR Z B B E R RIEERR, KR EERE N G AU EE IRl BT I8
WOR TN . X T BT, NS RO RN & [F 8O I, 2 2% (R ) 56 368
FIBAERVERMTERITER T AEIE, R BE A EARNEE G, EHIANE RO R A RO,
PR 2 BRGNS iR R .

3.2. RTEERHIE PR GmITE

1) RTEERRER. 7£ 2015 423 H 1 HERE Azl &g %60 wirem, ANsh=seirs
—HACHE . JEEBUE Y (RIEIL) Brigrmel, JRR s (RIEI) 28 209 % 28 214 2Lk (A
BN EACEAT B 5 5 FHE, AL AT G FACHIRICBERAANS L E, B AU BEL.
AF A KA G S A BRI T 1. Wb EAEREAT 28 5 B W i s R A3 L

2) RTERBBAR . FAER L S ARPUE R B SRR, b3 B BT BT 5 SN L) 58 Bl
B BT A BN 188 T AR € . RAEBGE R R RKIIBA], $linml BN R ERNAE A Z 2. 5
HNAEGACHLIS AL S 27 B R AR, SR EACHL oS IC IR 5 & R 202 IR A —Bu, M
BB AN T ERRAZE MAREICH, N YO SRR E Y EAER A 5, i iRaes
i /2 S AE AN A YIRS S A 1 75 22

3) RTRAAIBLRY o X T JEAEBN R ARY, (RGEIL) YR o == € 7 IR fRer .
H—, BEIARNSFERNSEF = N EERERA)E . ARSI, EAER A PAER
BN AT AR F 2, WO EAERN 55 R T BUR A e ik RIS, #R¥E (RIEIL) 28 326 X MUE,
P BAAG T2 I 28 DOBNAT AR, K32 N B kAR N TR AN S i (E BN S AR 3 e (0 75 22
H=, FEREIARNECEB R ER G R B S AT BB S A 3 B, A LSRR
MEBREAMH: I, BETA AL QS ROLJE R 55 )R B ST EE ORI, HRATAL
NAEEE T2, AL P DLW AR B 55 77 sUSE BT, 21k NTRAS IS RN
MR . T, FEe FISErh, 0T3O E AU b3 B T A BN [ = NS TR B, &
FEBUNTT DMK AR 3R HHFBR AT B3 . HoN, FE s BRI AR B sm bR, AN AT DAL
AT CEPIRU AR BB W EARSRAL, k&N R EERL B8 gt E b R A AME e W51
B ARRL LE B RO L T2

3.3. AXBEENNEETR

PO R AR AT B R S, HEARRHEH, K (Rikf) 58 367 KHME, HHEA
Z B L& R B EER, F 2] “IEBMALE” « EAEZRERERIEET, T HHEAZEE
WIELE, WTREAAEERT G E R EPCRIF B G 2. JWMIETE T, N RIEBE N I i & 1%
OB AR AR ke R R R E, BATWANTE 2 H B UL TRER: B, NMREE4ERE
FERNAETE S AL ESAE o VA SR IR H K20 95 3 A A A 28 A R, TR (5 M 2 AR
A BEAEVRE AR AU A Z BB RN A, IR O VR SR AR BEL H 1 R R B F 1% s
RS HPESENE . ok, RETEE BRI T, BB ARGt HK, " HEERA
55 EIABNIRE, #5E FAER AR 6].

1) WTDABREEREHES. H—, W TEEi gy, K iEsE s SR DL, X2
SETCEE Y, W R R A A TS 1 it 5 S RE B B BRI ? A NNy, JRAEBURAS B A B st

DOI: 10.12677/0jls.2023.113186 1305 12


https://doi.org/10.12677/ojls.2023.113186

K

Jit, PTEE SEAE AL 5 R B BUSEAAAE ), AR M ARR TR TRE(7]. EHEARFMME L. —=

(RIEH) 55 366 25 AR “W R As RIERTRE” , JFBCA IR AN & 2 R L H 2, ARE
AT R AU BEE AL B RS IUSEAFAE I . 2 “ii s R R TR 27 IRAe iR L s
i B LA R R B SR A P BT A BRNAE R B AR, DV ARAREE AT A AL
WIEI G R, RAEETRSRIFIEIS, MR AHME, £ Faikieok, NMPRY. =2AERNIER
i b7 ARSI SE I, AH 52 NAEZ 58 R R B 1) s R i A B i I, AR SR i b3 2
REEEFRE, thREEHA,

HZ, WEAHE. IRSMUATABELEAXAE. HERE NN, BICHR 2 55 BAT EED
e RANBEVE NIER, ARTBOLEER8]. HEWRE NN, Rk B A S A i P AT & (£ P
e, FTUAEAERAE EIROL B 0]. EH NN, BIRIXEEN BRI L BOA €N ETE, (HILH
HAEEDIRE, MBERAVE a5 LWt gL D Rem =, A& mEBBOL AR, i,
i B RR AR AERE, BURAVRR. FFa &ML T RN S A REMEAE. 5L
o NEE I AT DBUE JEERL  BONEERE R, ASRERT R DU ARE T LA E .

H=, AABBRE S REAAAE TR LR T SIBURIE (LB ons (5 2 BT A7 BRI R 1«
P AT BN AT LUK A R B BEE R A ? 3t CBOE IR BT &, TN WA Bl 0oy, b
R E TP, AT RABOLERAERG, (RS AT I AR AT BUSHRATAN R &, J7 AT p B R AU I
FIERI AL R

2) BB M BOLEER . HX I, 2RI AR ERTESE, s
SEEUREARRE N, NTISHEMBGEIRIE . ZHEEFEESE, RERBAR 8. A¥E
WH, BERNEAGISN, EETN 82 LR ERER, IR ks g W — MR, IFEA
o BEWN, VIBGERZEA I B 5 T Y00 P I E A W HE I, R iRk AT N E, HR 5
R, W T PIBGERIR R o B R 00 IS, JRATT 8 56 B 0 R AE VA AR R o 31 L B
AN B RS TR BilAh, DR 5 € S I E A MR AR B . 74k, SEEz i
DA, I AR TS, 25 R HREF L AT B AR R, 3 AR
MBERETTEARE, RHA BB RS BOL R ER AR, AE Pl . EHINTEHD
B ERLEAER, AT BRI AR, B B RS E U o Rl R S N SURR— 4 —HL
JEAW, 7 AR AR AN SRS, R AR BT E AN TR
EAAT R AL P DL E BA A AR IR

Kb W7, NMEHUNBOLF R EEZ EREERSENZ N T B MEE 2 BRI, (AEE
FEBCECI 7 XA AN R AR UL . kT “ B, REBGE SR, 555 R ST
HIBCR A R REAR R, A A ARRLR R — B AT F SRR ATy, 2 A R ERNAE R —(EEZ B
BRI P A2 o

3) MR T BN E AR R . T8 I i, 2 AR dEd b R A S A T 7 1 B0
W H 54T AL B HAS BT SEANME, b7 AF 4L KIS A A RS HR A,
ARETNE AT WB . EF NN FHATRA K, B8 KA. ZHERE THLNY, KA
SERAMEHNE, RS H SETREM A RN E. BE (KRG KEERNFRRR
N R, KRB ARG A, (HIEIRRSLIEBIE R R IE 2005 4F (OIBUEEESR)) BRI it
A LARON JEAE AL 204 o 2R [1019A 9118 2 B Ja Vit A PR 380 T4 B i SR I3 A2 A0 Je A 7 B2 A0 i
BEe, W SRR Bt i 2 AR SR A R BT AR D, M SR A SR L T i M e it

Xtit, EH NN MM, B e EE %P R Ot O RN RS A G, A O AT

woa

N

o

DOI: 10.12677/0jls.2023.113186 1306 12


https://doi.org/10.12677/ojls.2023.113186

pUpZ

P2, AN S R AR RN B IE 8 250, IS4 % M R Bt 4 SR O R AR A4 0 TR b /&
B IR BERE A, R T AN S WL N B R 5 0 -

SE 0k
[11 HTE. MEmESIhneEH: RE G B ERLEENZ EWAD]. HEEZ, 2005(5): 77-92.

[2] B, WA, (RIEHD) el EERUE B TR D). B RAE 2R 42, 2021(12): 69-83.
https://doi.org/10.19631/j.cnki.css.2021.012.006

[3] SFEA, SHIER. SRR T R AR R T]. th R RZR, 2021(6): 275-280.
[4] FhPE. CRIESL) AT AU E AR SIS ). G H, 2020(21): 26-35.

[5] fAUmmHr, AfkEE. (RIEHL) WIS B AN TR TS SEELEE R )], BT RS2 AT SR 2AR), 2022,
72(2): 129-140.

1 BB, A (REIY JEERUI AR R R ST AR [T]. TLPE 4k 23Rl 4, 2020, 40(12): 148-159.
7] BREE, AN (REI) RN EAERCRILE TR B E A (AT, 2021(3): 12-18.
1 xeAe. BEBCEACHI BT AR [I]. FE dH, 2021(2): 24-27.

9] H®& EEREE SR —— A2 SikE] (RIEIL) MHEE]. B AR A S RARR), 2020, 42(12):
79-89.

[10] ERE. MBRERIMA T IERENEARD]. EETF, 2021(6): 46-57.

DOI: 10.12677/0jls.2023.113186 1307 12


https://doi.org/10.12677/ojls.2023.113186
https://doi.org/10.19631/j.cnki.css.2021.012.006

	解释论视角下《民法典》中居住权制度理论与实践研究
	摘  要
	关键词
	Study on the Theory and Practice of Residence Right System in the Civil Code from the Perspective of Interpretation
	Abstract
	Keywords
	1. 引言
	2. 《民法典》背景下居住权司法适用的困境
	2.1. 《民法典》中涉居住权房屋的执行难题及其破解
	2.2. 破产程序中的居住权问题

	3. 关于《民法典》居住权制度的规范体系
	3.1. 有关居住权制度的合同编规范
	3.2. 关于居住权制度的物权编规范
	3.3. 有关居住权的客体对象

	参考文献

