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Abstract

Controlling shareholders are the key entities in corporate governance, and their influence on the
company is significant, especially in small- and medium-sized enterprises (SMEs), where control-
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ling shareholders play a crucial role. Some scholars advocate the introduction of the fiduciary duty
of controlling shareholders characterized by “pragmatic judge-made law” in the United States to
constrain the abuse of control rights. However, this proposal contradicts the basic theory of Chi-
na’s company law. Apart from explicitly excluding the theoretical obligation of controlling share-
holders to bear fiduciary duties, the protection of small shareholders in China does not necessarily
need to rely on the fiduciary duty of controlling shareholders. This dissertation argues that it can
be achieved through the system of substantial directors, where controlling shareholders are re-
quired to take on similar responsibilities and obligations as directors when they make substantial
decisions and manage the company beyond the shareholder boundaries. These systems establish
a control mechanism for controlling rights that is in line with legal logic and helps protect the
rights and interests of small shareholders, which functionally replaces the fiduciary duty of con-
trolling shareholders.
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FEATNAE Y, RHBARE E E BRI A G R, ARG ARET, XTI HIOR R
XD, SBEEHIBAR KBNS LS ALES, A 7] A8 T BRSO Haz b A A A8 2, 48
O L RUCHAR AR R AR . 22 ToRe ], FERR A iR BB rh,  BoRG B2 vh o — KR 2 2 ] ]
BRFAE. AR FORZ G L, A IR AN KIREEEIRA AR A . RIKAZ 5 5545
HIAE AT . L, I3 IBR BUR 55— B AR BRI BRI AR Al XX — L, 2022
12 A 27 HAA A FREJET 5 5) —H (LU R fafx (5D )3 191 Rl AR 5EH ., My

O CGEART PR TR R, WO EIEHIBORAE OSSR TR .

ASCNAGE LSS PR A RREREE L B SRR AE 2N BERANIR DS “ SR Pl AR 15 L35 1
ARG L, 75 € FETE ARG OGS, A B et v B 24 w) ikl iy gt —
A5e, RFEmAFIAEAEMEYIE, Pz BT, TR IR M AR A 23 A5 T7 RS, A
e E A RNA B B R . HAS —IRINGZ, A FREFRSCHHIBMEN] “ B AR” 5 “SKbrEm N7
MFFARMEH “ARHIBAR 7 KRB, R AR E RO, AR 22 F s A P i “ Pl AR
—id], BAEESAFRNERNIZ M.

2. FHIREAEREGENNE
2.1 ITHIREWAE

PR A 1 AR BRI A HAR B A R BB PR A 2 HE S R 2 AR A, sRE i
B S IR T3S 2 m] (a8 8 B AR e PERS I AR o PR AR B IR AN 55, BRARAFAE R R
Vo BE R, EEEE AT R P SURES) . BB SETT I AR A, BN
— N EF BT IR 2N RE T B R T ISl R Bl o PR AR B R A A R RR, LR E

][l

DOI: 10.12677/0jls.2023.114452 3168 N


https://doi.org/10.12677/ojls.2023.114452
http://creativecommons.org/licenses/by/4.0/

4t
bl
&

PIEREFEAL . AR F B LR AAEA S TE I o

FERIBUE — EREA R B, H PR RPN A (2 i 2R AR S 22 Ok Nt
fBsE, BORIERIBOGE TR ML E SGE RS E L. KE . EE. HARZEEF 5SS E X
R AN E R, ISE VAR 2 (ABA)R R (AFNAELEN: 28T SEW0 5 1.10 5%, %R
(1940 LB AFRE) 5 2 (@) Q) MUE LML, it —P LIRS SCRARHEM S & e ik AR: 1) A
o IE AN R A R B R ERAT A 50% LA E# s 2) IRARIEN b 77 O AR g H, AF
FEIAE Sy oA FIAT SRR YRR . ARTEAEE OBED 5 17 2%, Ffl Al Bkl g Aok
AT LM AL Ak . 2005 SEMUAH CHASAFIED 5 2 2658 1 3CG8 3 Tl 5 4 Wik,  LASKRiAR
HEXRS B s AN 78, BIAE S BEA RIS BRRpBCECE I ~ B b e LASE, 380 1 SE ] 1 A 7]
BRI E[L]e AT, FEHBORBIE BA MBS RS2 E S, 5 H AT B ARE — 2
RGRIEF S

BTE Z, SEPREHIBUR I T A R BRCMVE I B 2 A & A E ARG BT I 5, JRIE 2 R
RS ARFE T LR hIAUEC B 02 R TE B2 T 25 B 5 0 DA K S B2 ) N Tl P38 AR AL AR i it i
A T TR ) RS S E2], MORSCFTRR R “ERIROR 7 AR (FS) G 261 A5 2 TIHEZEN
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2.2. EXXNEWERE

& 55— T T 3¢ “fiducia” , HARRAEEN “2GER, FEH, FEm7, FaREH
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Z 355, Rli(duties of fiduciaries). “#FHE BN NG 55 X o NEH L L5515 S 55, Bl 55 R 5%
NAE 2 R BN e s b v BV IR, o AT SE AOAT
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15 OS5 A FE LS RANERE LI 55, EE R MIEELAW, TR, Bl A K2
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ARTEE L5 .
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18 SO IR IR E s A T, PR L B 2R (e Saresas) e 5 U L55
R — IO BL 2 SO AL TEAT NI T, %O H 2 AR T M A2 AE rp Rt AN OR3P B ik R R Vi A
e, FRAREH A[3]. B I (8 (3RS, X —BE i) 2 N T i e, oy 1 ki b
BN . B I E Br 52 505 A 29 (UNCITRAL) M 22 A [ B i FE 2 L #06F SO 7 B Y
ME, UAGE L AE HEATRRE -
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15 SO SRIETEHE, BB IO A AR T At 20 5 [ A Sy e e B . o7 b - ol e ie .
T T Ak AR AN [ SRR T BT I P 2R B . A RIS, XA T LU —A)iBiER
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TESRE A FNE,  FEAFALE B I 8 SR e AR A A0S S 5%, Pl I AR 2 5 AR A U 5%
WAEAN R E I E . EE 1933 FIEHEEE 15 5 “PEHIATHE” PRE AT AR li i i
SEATA R, RIBOALT B RE S — AN B A PR R AR B0 R AT A AL AR B A
75 OB I P E T AR, A3 AR 11 BECE 12 B R ST A, NSz d e A H
FEFR R FE P 1) i 445 ) N SR AR AT N AR 534, BRAEFEHIAA MR ESA & B A3 A G A
FEFRPE A% BN ZR AR ST IR DLBOL S50 VX — e M I R 5 A " #2900, S AR
(R SEIEARMN R4zl B AR 5 4E ) 36 3 DT AR SRR 1) JE 4
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FEACNIZ I B AAE 5B, Sy B ZE MR i R (5 SO RIR TR A w] . B FE B FEMTE
Bt Wikes — Sz il “¥ 5KIKME X557 Hik, fd A A RN A ARG, BRSO i A
PRN— PR TLARS, R BEAS R, BE T A B 2R AN 2 A LRSS 55 o LA il i 2R 45 SCSC55 MR AE 52
[ AR M BT . 2

ISection 15 (a) of Securities Act of 1933.
2Southern Pac. Co. v. Bogert, 250 US 483 (1919).
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Ly B FEMN 2 P LUK P 2 R R RS OS5, ROz Be s A RN “Ar G
PR o FERLHEN N MARA B g i — i, B i bz FH s b 0 B U 5 b 42 o R 2R A5 S S 5% 9 e 31 i
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4, &Eig

LA UL ESEEIRAR, AT LIEMIAE B, 5% 35 205 ik oons 42 8l e 2R A 75 AR 4R A SR
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gksk, JFEMRRZATS? B, E LS IFARE I IERE 55 . TEAE SO RR E F  5E
ms SCEE BRI, EER AR SESCSAAER L E S, IF b R AMEE AR,
HW Ja 2 0 R AR R BN AL FRE 2, SEE B BUMRGE I FRAE .

AAEWE: CJLPRrE G EIR) RO EASTRAZ G BARIEE 55 7 [8]HstAl i, Sef 3 %
P — M ] CHISEIERRE S, SLVE RGBS ERC LB T R . BeAb LU EAF RN Ja o], SR E AR T
R S5 OSSR R X AT RN 5 B, A T B R 5% S5, RAENAT A
SEATRUEN ;s J5 % EAIEAE RN AR AERRAL B AR AE, BRI S A
BB, om0 e B AR HE AL o B T A SO I ) AR PR, o “ YoM IR A 5t SN YESRF
H S BLR[9], ZhndE HARTCIEE I TAEHIBOR . B, AR EAGE S ME ot
Ik S

FL N, SRR AR AR OSSR N SBR[ R 2 R B B BRI 7 Hh ARy
PR AR AR SO A AR/, X — BRI R H LB RN BE R SRE LR T4
FAEHBOR R NRIO TR E, §75K 75 LS ITERE . (5 (55 WE RIS R 128 7] 4k, 3L
U0 SONEE SHE KA IR, W JE AR LU HERL (B /7. S BHE P (0 P X SO ARVl 18 K7 2R 1)
GOSN, S SRR T, EICORRCABOVEEL. I8, IESRESE LT K AR L 2R
HEE AR FORERT RS, (RN RERET S 2 uor s E MR a4 2w R, o
5 R A G LSS K 7 — IR [10], BARAFRAERRE “fF (557, EHNBEARERX AP LK
AR, o Zx dag AR UM FUE KRR R P ResRas,  th A nagl.
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