Open Journal of Legal Science ¥4, 2023, 11(5), 4094-4100 Hans Xl
Published Online September 2023 in Hans. https://www.hanspub.org/journal/ojls
https://doi.org/10.12677/0jls.2023.115581

BRAERBAEAENEESA R

et

BN REE B, S ST

ks H . 20234F7H10H; FHBEM: 20234F7H20H; kA HM: 20234F9412H

B

HRB AR RAUHE T RUAERKERL, E5HFAN, RERSELSERYERBEINERINE LA
FEPLSLRERT, R ERBREBEHTIHFIERR, SR EENEEPELERENER. EEER
AR BRI R R RBLR O E AR B, 8 B SR 55 e SRR S B A R R B EM AR R A
FROREAEMAMNEN AR R BO M VBRIV EEAREA S . IR S 7E VIS BRI “5%
AER” A CEEER”  REMAEEREEITARBERRY, BERUEMMAERERER, B
TR TAR SRR R AR, HEHENENRBRAERNERRRE.

XA

B|AER, BR, ek, FER

The Dilemma and Countermeasures for
the Determination of Originality of
Photographic Works

Yeli Zhang

Law School, Guizhou University, Guiyang Guizhou

Received: Jul. 10", 2023; accepted: Jul. 20", 2023; published: Sep. 12, 2023

Abstract

The popularization of smart devices has promoted the universalization of photographic works,
but at the same time, there are practical obstacles in China’s judicial practice in the determination
of the originality of photographic works, which on the surface only hinders the innovative devel-
opment of the photography industry, and in essence deviates from the legislative purpose of the
Copyright Law. On the basis of clarifying the judicial status quo of the determination of originality
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of photographic works, it is pointed out that there is insufficient understanding of the importance
of the determination of originality of photographic works in practice, resulting in judges having
ambiguity in the determination of originality, low recognition standards, and improper identifica-
tion of the main standards. It is clear that “photographic works” and “ordinary works” should be
distinguished in legislation, and different intensities of protection should be carried out according
to the degree of originality, so as to clarify the constituent elements of the originality of photo-
graphic works, aiming to reduce the incidence of abusive litigation of copyright in photographic
works and promote the positive development of photographic works in the Internet era.
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Table 2. Supporting cases of summary referee mode with original elements
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Table 3. Supporting cases of referee mode with original elements directly recognized
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