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Abstract

Whether the mixed joint guarantee can be recovered internally has been highly controversial in
theory and practice. The ambiguity of the previous legislation has left a lot of room for discussion
on the issue of recovery, and the Civil Code of the People’s Republic of China promulgated in 2020 has
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not been able to play the role of determining points and stopping disputes. At present, the relevant
judicial interpretations only provide for the existence of internal recovery rights in three specific
circumstances, namely, the right of recovery under agreement, the joint and several guarantees of
agreement, and the existence of a right of recovery in the case of signing the same contract, and
whether it is recoverable outside the three specific circumstances is still unknown, leaving a large
space for debate. Therefore, in this paper, based on consulting the relevant literature of the rule in
China and the theoretical research of foreign scholars on this issue, the theoretical basis and ex-
isting controversies of the rule are sorted out, and its rationality and shortcomings are evaluated,
and it is found that the focus of disputes between academic circles and practice is mainly divided
into two positions: “internal recovery right negation theory” and “internal recovery right affirma-
tion theory”, but these two theoretical disputes have the following problems: 1) some scholars
have fallen into the misunderstanding of “either you or me” argumentative thinking; 2) mostly fo-
cus on the rationality of research, and there is insufficient research on how to further improve
specific rules; 3) most of the relevant literature supporting the views and arguments of both par-
ties comes from the “era of guarantee law”, and there are few relevant documents in the “era of civil
code”.
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SEGAERM H T, IR A EIRERY KAMBR RIS, B FH RS HRN N BRI 2DRE, #m5Ik T — &
FUMERE . XHRAIEFEIHR A N B RA B, RESEITSE —BEA RS, Ay EERER
AR LA, MELABUIRDEE, GRS —DEBINE R, SR, SARRF BRI 2, [FRA
[FIAL [RIVEAN R AR B B B -

FE (P NRSEATE R (LR RIAR (R )ERCZ T, KT RE I FH R A AR IE A2 ] B AR 3

][l

BUED VAR 2 A B RLE , el B TR SR T AR SaE ] (R Td M (FHARE) 35 T
fRe) (LUR ARy GRONEMRE) )RIT TIEEIRITR BT, 2020 4 (RGEM) & RIFRAER TS
FREEEFMFU,  (REMD) 55 392 JKEL: 7 (MIBUE) WIS, FFRUIHR R G ENEHE. &
A NIRRT IE M (REHL) A S HEOR ] 5 RO AR (LA fRTR D4R O] BE =192 RE) 265 13 26 7 LA 17 ]
WRA, WAELEABEN. Qe kR REE /£ R 0 & F BRI A AT (N a2
Ko HZ XL IF AR RE 7 B S RIROR, I HIR A 3 — 2D X R & 3L R HE IR P 3 B i A
HEAARLE, FBCEER R AT g I 2 A

2. REHEBEERBESMHARIR
2.1. BRFRER
TREDRHR A SRR (R R T ARG AL A L, 22073 T A 2000 SEATUAT Y (HEIRIBARIRD i il i
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(I N 2007 AESEHER) (HIBGE) 5 176 25 R E AT 5. 2020 4F (RIEML) 5 392 SR ARAE HvkaE Bl
175 AT R A B R B R V2 AR A2 AR IR 1 T T A7 AE PSR IB R, 373 R F SR e 7 AR 1) 25
SR 2 5 AR FRRZ 0] B E AR T, A S A1 sl 0 T V5 A R 7 TR U R K, R Y TE AL
TEYL” (LT RIRR TS E U)A “ BB EERUE @ Ul (BA T IR 58 UE) A L3 .

B2 WA TR AR T LB R 4518, TEVRM ol AT AR B AU AP E S B
TE W LLE R VA AR, WAL . BE G . IRE LR A R R TSR
G LR A A B R A B . ARk

B MR IERIfEEE B, B E VAN S E R G SRR A BB AR & H H R . R
(2010)iAy, CWIBLIE) AN N B A2 ) REAE BT 03RS, FEAREERIR, T2 RIFEARRE A R e
THRNNFEEA, AR B2 (BB AU CRERIEMRREY IR (FELRE) 28 28 &5 (IBUE)
{1 R A R ST R 2 [1] o FEREAZE 240 9% (2020) 388 o A7 AL S AR S Lyl . FIBIANZEUE, IO (IR
BRI JOR A L AR ARG R R N (A 2 G B AU, ARX HEANE [ SLVETH R, IR A Bk A
T, FEBA S LN HEZE TS, BRAGENZE NG L &S, HRNZE T S RMAER®R SR,
fifRe COIBLED) 25 176 ZBT IR N Z [RHEEEEUR HA G BIER[2]. LM E0% (2021) Mk R PR A
METH H A, 8 H 8 U0 52 00 AR IR T S A5 2 DA RSB A e Bt o 46 P o 8 A2 350 854 12 A
M AIBGEED) A1 CRIE S Hhfide VR & L [RIE IR BB AT £2[3]

HUORER B ARET, B2 AR FE RN Z A DA B, NEE TR =R
B, HIEMANTRIEER, FEIHRRERNERA, BORTH. FHER (BGE) (2012)— - XK H 48
(A FEVRAE 7S T, RIHEOR TE B SR CR I O R 5745 N T 22 (38 B AU AE SE B0 7 TH AE 7B R, 1t
B 25 4R OR AR B2 [ E AR R 25, AR AR BRI 55 B A%, AAFE SR HARAR R 7 40 B 2 AR
AR, ENEEAREE AN EE A, SRR M BRIF LS5 [4]. i4 iR (2021)
WH, RN B Z R EIBEXt J7 AETE, ISR G AN, = JL ORI = e, AELLAE A
ARAKR, MEZIERFER D METATMER, SRR FIB TR TR ERAT A AR
ANKRFR, HiEEEARG].

WG RTEIR AL FEHMRA NI R b, BT 9FNZ A L e S0k SCE s, SHHEADET
H OSSR, T HAE A O REE R R a4, A AR R AAE H O
TRRARPIIRRS L5 o L0 T B EUZ(2014) KT AR5 5 = AR 2 T2 5] LA BB, WA
BRAES N L)5E, 5 WA AT AR AN IR R T 453 55 B0 N RS 58 = N IR TA) 1) 5K 3 1 8 9 Ay
AT, AT T 5 AR B R I BUCRI[6]. XIBLH 2% (2021) /0 M T AL FIRIEE SEi% LAk, BN (FEAR
IIRRE) 58 20 20N AT RAE A B R Al ARE N B (R HL) 58 700 250052 fRAE A B B4 A
FIBCR], AN AT B2 AR IE N ALy Ak . BESR L (R GRAIF 2 IR G 75 R SR IE AT 534T, 54 TR & JL R R
Hr A RN 2 (8] B TG 7R AR AR MR T o IR B DI MG FIVE A IB £ 3R, K78 NI IE R 5L
F[3].

HOE YA NIR A S FEHE R TT DL AR CR N IE RS, 5 @ U5 R D E AWy R a, I
S £ 55 S5 L AR ) P DI AIE VR & L [RIHEOR Py mT LB A%, Aok

T A MR ARRE I A T R, 5K S8 B8 (201 7) $2 211 58 B2 i AR N 2 11 56 R 5% 2 fiit
L AR REAT IS, TR AR5 N AR 2 8] ) 8 VA BRI i LA, B AR N 2 A F P SR A -
B E SRR [7]. B REEZEZ(2021) 10, TRA FLFHHORRIE TCiE M BOE i 5 55, M RS 1% 7 157
FHRARPET AR R, HalEH (k) 2 519 %[8].

UG MIMERIWT MR K, AP SRR ZMEZ N R EZE S, NEE RS LRI
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X I PR B L AR It o AP TR U 52 U A0 B B PR SR, SEABHUIR (2015)IA M, BUERAT S, KA
FHEB AU AN AR A SE A R BIE R, o A SRR LR N — 2 73 FH XU 52 8 AN LR 30 20 P OR A SR K
AT T AT [9]. A B 15 7 U 28 A T D) ) £ B2 SRR IR VR & S [RIPELOR P9 3 m] 08 £ 1 & B
U 91 2% (2021) il 5 BRAC R 0 AT, I E 8 B T 45 2 Ui A T e AR AR YA A e R, R T B AR
I HARSE 0 SRR A L R AR Z B N AN RS IB AL, PR BT [ Al 58 A T BN I 4%,
M AT RE 2 51N HRR N S BN F@ AT A, BB G BARIE N, FR, $8HE EiAra =R
HIA R B R E, 76 80% BT A, MAME BT 5 8 T A P08 £ A a8 B 7E T 20% [10].

B Je A MARLRN AR OG R 10 A HE R, 5 7 T 1 273 R (2020) ARG 2 S5 N i A 55,
TRAPRN Z AR OET R R, STAMEFRX BN 5T, SR FETTAE[11]. S0A & e v afet, LR
N AT A A5 R0 h1 B T St BN B %, BPSE—4R R N AR 54T 5, AR LR AN AR 54T
B2 W, ATE RIS IR S R BRI R ARG R, UFEANZIABSIA SRR R, HET T
SR AE[12]

2.2. ESMRTEIR

AT [ 0t S A 48 PR A AR IB AR R S A ARR AN ] o AR A 3G [FIEOR P9 38 (A
B, RERNBUREHEME, YN (HARRZEI) MR EFCBREA N EBRERTWEE, #
FERUR G C2xT 2G5 NI B RETHEAT T &SR G I RE, 6155 N Z AR DAL N A7 72 BRI [
R, B85 N Z IR 50 R E ity 2 i[13].

(Pl BRI R AR AR TINE, HERMLS FIBEN AR T 5 NE
W, B ERAAAE. S35h,  (GERERIRI) BEIRWINLUE W ASRHEE RDE W, (B2 SEEEE
WAIEHEMER IR S NRE T RIS E, Xitams ED RS MR B A FEERRIE, ERHEEN
72 P LR A IR ROBUR], T L& N R &, BI— D7 AR JBAT HHOR 355 ) 1 o — D7 i SR 0 [ 14]

SRHEE) “HHREER” ANE SR N T R L E I A% LE BRI OR T4, — SR AZKIE T
LR H AR PR DT AR, AT AR AR OR N IR B e TR AR . (GRS, X Z (B IR 2 A2 5
AR R CEA AT &, BURSH TR TTAE A HH R AT BARUAS 415 R i SRAS A i e LAt 4H R A
TR 7 PR H N 2 AR AR #B 23 [15]

LR LEPTE, MBS L FEHEOR R AU A IA T TR R, HilE RS RRNSE. ArE
R MAR LR TS5 ) s BE VR UESH PR N 2 18] 87 24 7K PEAR [R] B HEOR KU o 78 AN A5 R K f BB TR R A2
[B) 3TN 4 13 R ] BE TS B 06 4%, B EE IRIE AL A E AR BRI REN T, ek Az
[T RERR T R R . S ENARRZE, EAMIMH RO FEIEA RS E] 7 SOER RN S5 2. FET
BOLRs e SACE BARE T, Aka e, WERA F ER O RIR G LR G R .

3. REHFEEFRAIBE ERARIARITL

BTTE 2, AN 2 [ SRS A T o AR A J7 sORE & 3K R HE OR P B8 BB T U o 170 RS
TRAILAE R 5 BA W ERIE A AUN B LA B A AR BRI it B0 9 75 58 B 8 UL KR
b, X7 HIRL R BB, (B AR R IR &5

WG, U DISLE R RO B R S TIRAE, AR SRS W SOHUE 18 AU N IR
BRI E , JF H Al JARRER 1 f BEBEAT IR IEA BE N (ERGE L) VEH S SO 3 B BEBUFE R 4518 .
TREBERL IR N IR R R, SR O P ESAR ELIB 21T T EUA A T B, 158 Rk
JEAS PR EIR AR o E DA VA B UE AR I AR T e B, H B R
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HAFHEE, HHA B AU m 18R, v DLRHEE FH I 555 o Tl U A R o (R
WA AL R ORAIE 5 Vi A 3 (R 4E (R 2 TR A7 76 35 00 28 4 08 F v B R Al PR IO N TE G R AR LARAL, [
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(B 187 R A s b S

HR, A R TIRA L AR AR P 308 R AU FE AR SR K 2 86 rh Tt s & 8, HAEf kBTt
FH R EHE, X FARBUI AT i — 25 58 B A S A A 2

wa, BEAE CHLRERTR” KRB CRIEHIR” , SO E U5 1 E UK I SR IE ) SRk
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(1 B IR Sl 22 R SE 55 S Z I R e SRR s D . (RIEID) WA EE A, NEAILFHE
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