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Abstract

As a typical legal crime, the crime of bidding collusion has many problems in the actual judicial
determination because its own provisions are too simple and the legislation is earlier than the
promulgation of relevant administrative laws and regulations such as the Law of Tendering and
Bidding. This paper mainly focuses on the determination of the criminal subject of the crime of
bidding collusion, analyzes the behavior of bidding collusion and its essence, further develops the
serious elements of the crime of bidding collusion, and puts forward corresponding judicial deter-
mination suggestions, so as to better apply the crime of bidding collusion to regulate the chaos of
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bidding collusion in the bidding market. Give full play to the function of criminal legislation regu-
lating the crime of collusive bidding and realize its purpose of protecting the order of socialist mar-
ket economy.

Keywords

Bidding Collusion, Judicial Determination, Subject of Crime, Serious Circumstances

Copyright © 2023 by author(s) and Hans Publishers Inc.
This work is licensed under the Creative Commons Attribution International License (CC BY 4.0).
http://creativecommons.org/licenses/by/4.0/

1. 5l

1997 S PRI v A S bR AR, H LA RO Tl 4T oy SR AR SR A2 o (0 A @ BB AR AT 8,
NTRPRBARIE SN BIIE REF M HF S, BB REFI “WsE. AP AL, &3E7 Se4plifl, ARk
PR AE RIFINZGF A T Bt 2 5r R R A 1, &G T IRETIEGHERA FPitx e, HA
TH2E AT RHIRE S 588 1. SR, BV IE SRR A B 4 SOME i T faiig, (F iR
OB RHNLE R T b EARR) SMRATBORR NI &, S EH W SR IR SE bR 1 7R A E
FEAEAD I Oy 7 RIS AR IZ LE [, 8RN BATR JLAN T TR B 38 bR 3R 1 mIE S ) e Tt
FORERTE, - DA 6 B 3000 A 38 S5eAm SRR b T 3 ) B B BEARTL G, 74 & 3 i b Bk
Fr RS E AR o

2. BRIBRAREMNIREEHINE
21 “BRREA. RN BITEBUEAERATEINE

AR IR IR IR E AR “HHARA L AR EATEHEARA L b, TARERE IR AT B 5
5E A HE— 0 IR Ui o B S THRAR N B N A TR LT (FR AR BnE) 5\ 556 — 1+ 1ok
G CHEARBRE) BRE, HAAERDEIEIT, R ASIBAs R E +, B3R R
VEREAE NS SSRGS . 52, RYE GHRERE) RS E S B8 BAR IR IL R T4k, 4K
FEPE EHERR 7 AR AIRE. ER ARG S, MR BRI R S ABERIEE AN, BE
AL, THRESE =1 A =2 R B AR IR AR A BE i A R Sl ehm AT 0

FEIE FIFHREAT e AR AR SRAT O B DR, IR R (A T ARV L RN, ARORFE I ke 1 i
THRERIST T TR AN o M ER SRR FRBESL I 373k SONTRIVE S5 rhotd R AR N SR B R Sl bR TR A
SESEGIRAE,  CGHARBRE) XA Bhr NIV e, ARERA RN EZIE NI E Bl Sobn 3k
AR TEERERIKIE . GERERE) 58 A RSB ) S B SR AT 9 BB AR FU R 3¢
TUERIRUE, AT EE— 2B VEE 1 3@ BRI R LI EARARIR T (EARBRE) S\ 5%, B = +h
FARIEEN . B AIRE .

2.2. BERARRILEEFNRZTAERIL

TR HH AR 2 AR 55 1 SE A E AN s F e T 5 HABE A — Bk [2]. sl BRI 5, HonE R T
CHIARRFRED) REAMATBOEEIERI &, B I ICA N AT BOE NGV e, "IvEAE EA

ik

DOI: 10.12677/0jls.2023.116808 5667 12


https://doi.org/10.12677/ojls.2023.116808
http://creativecommons.org/licenses/by/4.0/

Wrzid

i B AT BRIV CRAF A0 — B, T SENAZ M IIERIRE B A A, 0 sl SR IR AR A . BEhR
MERFE ARG B ISR, R Bnidm s P EE N St ALEES 5N, BiEERAM
FAL, HRENN R ISR R B AV

R, ATBOREE X SR IE SRR e VAT R EE RS SRR, THAERERGAER
A RIS BTG B —— B2 S AR AR Hh I BRAT NI B AT By, R+ IR B,
AL FLSA R BRI 3, WA AR B B Bhn R I BRI B AP 52 bR R bn T2 B,
T /5 3 — P ARINZAT 8 R AR R P S Bhn FR (1w REVE -

3. BRBRAMTAREAR
31 HBEHEAMTHMSRHARE

WU, AT IR BRI Z T, bR A Z 1R 8 Bebn AR N Z T B A 4
Hi, R AT INE, AR RS A SR N IR, R AT SE S, (R E R
PRAAIE bR, JEERFEMAR L, PUEL TR R 17 ]3]

JHREERE — 1 = =40 Bl Bebn FR B 7 T A BAR R BN ER — 3 i Bebn AR B 85 3l BRIl
Wy BEERE NBCE HABBAR AN 5, T EHI” , DU =3 “BAR N SR A R ia sy, 1 E
XK B ARMEERZRI” o AR 1Z 28 A B BARAT 900 SN R AR A Bbm N 2Z TR 17 3 s A
L RAAEBRR N SR NZ RN bR, IRl T E e TR, %2 HAl 220 U &
BT AR BEFENTE S AR R, (HIX L S B BN AT N R R A B S fa 1, BN A BIHE M
Hil[4]-

HOEBART AR R Z R, AMUFERIR SR N Sbr, BRI N SPFH R KRR, 5bR
NSRBI Sl SRR & i hx, DUIBR L2 NEARESON— NS s Bebr 5%, 3T
Jrlik 28 SC S H AR I MRE IR RENE JEHTE P AT 1) e S BARAT SRR, U2 L R SR 2 AL AR B TR BOR T
o, BT RN E, EYCEHEBARARI L, NS IER AR, N R AT B
R HNE BTN

X PP 2R SRR AR NI R AR, RTINSl B8R s A B A ME
FEERIEATE B B S B RE R B AT IR BN IATT . IHEAR B S R ST PP 22 5. AR U AE
NFRARNEATIRE, MU A A AEBhR N5 PP o 2 G (] (0 AR08 . BbR N SRR ACRE ] 1 8 550 15 R b
6%, W T BT TRRE AU B ) B Am g, 7T DU A 9% 3= fAds ] e Sl bR R EAT b 411

3.2. RBRAMTALR

HE AR AT AHA L THER AP35 [3].  “Hil” MSEUREIRE, R TH—MES, B
EREAEIR N E S AN, IREIEGE R E T AR BRISE SR 2] 222 AR 1 5 it
b, ATEVER], SRR IR AR L E AL FEIUER, TOR R AR U BRI, R EARARBORIE B Y
SEA PRI AS ULHERR,  AtECA G Al SR IR HEAT B 2 7T e
4. RERGRETTENIAE

FE R IEBARARNE 1M AU OE b, F R A AR AE LU AT — A E IR F AR 1 AR LA
T R R . S BOX — R R PR R TIVE S A T AR N ISR R =
B P ISCRIR T TR X B, T AR R R ER . R R E BRI TiA

=1

JASR

DOI: 10.12677/0jls.2023.116808 5668 12


https://doi.org/10.12677/ojls.2023.116808

3ESE

41 “BHEE” BEMB)RE

KFFEFHE P by, HIREE, FVES H =40 3RS R, BTiRgR
RERAR, WA YIChRY] A5, S T HUE AT N S e FEI A R T E
(AT 4[] SESFIRTHT, WS 55 R A A S BhR JR AT N BTOT FE B VRIS SR A, MRS 1 —
T =FRE PRSI, G F B VRERE . FFERAIX 7o BT LER KA SO BORBIFAE 15
=, HERFSHE-FME, AR E AR A B E R &R AT U B R E SR
179 A A IEBIE E™ EAORE E A GG ] A B Bhn FR0S FLEAT R, 75 3% R Sl BT 9 R — AR AT
Ay TIAE AR AR 15T B %™ B AR 26 B X — SRR SEURHE IR A BEARIE 1 3870 B il AR AT
DR AR 7 AT TR AL 17 4
42, “FHFEE” BAEER

A7 RN A EAR I E T EMEAE 2022 SEMU AT (e NIRRT e A~ B e Tabr ek
FAFBVRARERIRIUE ) BN+ \Skzrh, BEMNHE. AT B, BURIA bR E(H — 4 A DX R 0 b
523d TR BL AT EAR A Sl SR S LA T E T B X M B IR AR AE . ST RO
MRLE, FNEINE BRI R R LB AR “ BT IR KAE . — B A S s hris i B4
AR KRB IZ2AE B HSEAR AT T BT AR As 5 B IBAT P ) PRI RS B 2230, (HSERR1B IR 2
H HSEAR AR B T ER R AT S BRI SEER PP AR A TEVR N E 6] BRIR S0 T FARA Br R IO E KB
=AU S AR BL AR A (B O HE s B RO s A B RO R At A D T H
JIRAS L 24/ i AR YD R S N 5 AR N s B = RO R AR ML LA 1 X 4 0 T LSRN E LR [ 7]
EF NN, DR =7 R b 36 5 B A8 BRA G U BARE AA B, JUR ARk PLh 57
=07 K B 1 Tl mE S E UM B S IS DL, SORIG R U Ay, SR P SR T AP SR
REASAR IR, DRALI S RE 7 A UR e

43. (EAEERERN “BTHEE”

HARTTAE R A bR, BB LAEH] 10 B il r SR VRib sh (e JT, EAIFES — 21 b
AT Gty SR 1 R I BR AR A& AT LU Rl R, B2 Dy R AR bR R ) SRR R S v
ST ERERA LY R, MR TZIRRATR T — SARA A B R B BARAIAT 9 SR R
H I B E AN B AT 7™ 5 A 2 5 B DR T X 7 3 P RS AT R ) R B AR AT, R A L HLREEAT H
W, R EAF &I — 161 )™ A R AR HE T 2 AL LU S il bR R AT IR VR . XE
BEAR KL L52m 1 A SR Al I IR e M i i, AR T4k & 2 & 5y e 5%
JEo PR AENL, EAEEHOAEE RN BN ERE AN EEARE, A E R IR R
Fe R RSk, FE 8] AT AR S AR B BRI ALE MBI, DLE MR ROV RTIR AN
Feafip g BER AWK R TEMRAE[9], B R E AT R, AN S A AR
TR A 1

5. 458

B W2 51 Wl AR, R IaB T A NI Z AR 2%, 8 7 it B R AR SR 1 3% 85
HBARELG S G HRRBAR T AT SE Gk, MR E A= 1 IR 2GRk P 1R e R R AR 25 57 s
FEPATIERIVEARANE L ERBCRESL S, FEEHER 55, JEE R BRI e E m . 848
HAR, 7870 KA IR IR F LA TE 2 DhRe . KL R & A5y < H i,

DOI: 10.12677/0jls.2023.116808 5669 12


https://doi.org/10.12677/ojls.2023.116808

Wrzid

&E 3k

[1]
[2]
(3]
(4]
(5]
(6]
[7]
(8]
(9]

B
PN
[ZE IS
A,
FFE.
s, 3%

OB H AR TR R SR [J]. YRR AL, 1997(5): 72-77.

OB PRR R AE TBEE ) BHEAT[I]. BUVR VA, 2009(3): 48-52.

TR, PREFRRREEE L] AR, 2006(4): 70-73.

ZEBARA. HREEARIC IR RITER H ], ER R SR (2 FHAAR), 2021, 27(6): 191-204.
T4 sz 98 (E) [M]. db3e: S E 77 1F H AR #E, 2003.

T KT HESARIER LA D], BN B B 23R, 2002(4): 80-82.

k. B BT A IR Z KRN E D], SRR AR, 2021, 35(3): 5-8.

E77. HREBARMT R ARG R T I AR BT TE ). AR R AR (B AR 2 B 4AR), 2019(S2): 66-69.

ZEHL RRE AT BUE T N TR BRI ST FT R R G RE[D]. Ll K2k (e 2 2R, 2018, 35(1): 72-84.

DOI: 10.12677/0jls.2023.116808 5670


https://doi.org/10.12677/ojls.2023.116808

	串通投标罪的司法认定问题研究
	摘  要
	关键词
	Research on the Judicial Determination of the Crime of Bidding Collusion
	Abstract
	Keywords
	1. 引言
	2. 串通投标罪的犯罪主体认定
	2.1. “招标人、投标人”的行政法律规范认定
	2.2. 串通投标罪犯罪主体的司法认定建议

	3. 串通投标行为及其本质
	3.1. 串通投标行为概念及其类型
	3.2. 串通投标行为本质

	4. 串通投标罪情节严重的认定
	4.1. “情节严重”的定位问题
	4.2. “情节严重”的认定问题
	4.3. 作为定量标准的“情节严重”要件

	5. 结语
	参考文献

