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Abstract

Brawl is an illegal infringement carried out by both sides with injury intentionally. There is an in-
tention to fight in brawl, while the intention to fight is excluded in justifiable defense, so the relation-
ship between brawl and defense is mutually exclusive, which is not controversial in theory. However,
in judicial practice, a large number of cases that should be handled as justifiable defense are wrong-
ly identified as brawl, the reason is that on the one hand, there are errors in the definition of the in-
tention of fighting in judicial practice, and it is one-sided to identify the first party in the case as hav-
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ing the intention of fighting, which leads to the wrong identification of the facts of the case. On the
other hand, in order to close the case quickly, the case authorities mistakenly identify the facts of the
case. Therefore, it is particularly important to reflect on the concept of brawl. The intention of fight-
ing refers to the psychological attitude of taking the initiative to fight under the psychological moti-
vation of fighting ruthlessly and seeking stimulation. Whether the behavior of both sides is a fight, we
should first judge whether there is an intention to fight in advance, if there is no need to confirm the
nature of its counterattack behavior, that is, whether there is an obvious intention to fight beyond the
limit of counterattack.

Keywords

Brawl, Defense, Intent to Fight, Counterattack Behavior

Copyright © 2023 by author(s) and Hans Publishers Inc.
This work is licensed under the Creative Commons Attribution International License (CC BY 4.0).
http://creativecommons.org/licenses/by/4.0/

1. 518

T 245 A IEAN AR TR B [ i 4T 09, A7AE IR 4B PR A S i 5 R 1 X 2
THRMEHFN, AR R ER, W HE R IR B R RRAL, R IR BRI R AL
BEESRAE T HOLIE A DHRE, ASCRAR N =3 2 AR & HRIE IR S, (RS TE sRL
SHIE, ARSI T, SRECEA AR PRI BR AR —F AT X )

2. IR

RTHEE, Pradld, FEATROAREDD ETRRE L. £RERR R, HREHRSS5HAR
T EMANERESERI ST, 0 B St FE S AR AT . Bk, X T ERREE R A
FA B T B 0 A EHERR LB R[] RV ERR 585 DRIX 70, B PAT R AR A S B Bk
BRECSF AR, AIVE S B R VA BEE R I SRAT A S Oy B s B it 2, i O R 1 R N 2
EAFME L. GBI R AR AR, FE A I BB IR DR R AT, WA IR
SE RIS, DETHBMVE P ast= 4 7P fE . AR T HBE[2], FRAFELR
AR 1) BRGZFEXU; LR F X7 fsoa m AR FRAT 8] 2) BRI #E TREXN T
ARV BT A B AR S AT N[4]: 3) RGN 2 5 A& H W T F 77 SEiti AN AR 55 1
HAHREXTTIER[]: 4) HRGRIES 5 F U EMAER WO BOSAE, &0 S i 4k
M EAHR F f47 4[6]: 5) HIRRIGK TS HSEARMEREFZBIIT, LR AR LR E
178171 ATRAE BV B0 T B RA G L BA AR, HHESm LA A2, WA,
HIR A T 5 WO P SR I AT ARG, AR G ELBERE S T X 4 BB 5B P L
BRI, AERRESEE P AR RS, HERAE T T E S e R A R AR . B, REN
BHIR R bk — PR .

3. {TASYBEE
3.1 EEFEIRREREY
PR LS, TWRAEIIRG, B R IE S PRI, A% kashF I SEsF Ty, B,

DOI: 10.12677/0jls.2023.116905 6309 e


https://doi.org/10.12677/ojls.2023.116905
http://creativecommons.org/licenses/by/4.0/

g

THEAEE I ERAT A B, XIS B BX 0y, RS W R A A S B A X g
XFFER, XU AR B ], A A S B A X 5 A R A, R R XU P A
FEAEOFRIB A 75— BT IR B BRI, 2 S HBOE B5 AT s e s R
o XTI AT IS

“EIPHEERIFE R TP IR AN S AT I 2 2 K R R RAR 1 LA BRI S, BT R
H, BUSATESR, R0, @b R EH T 5. e BT PIF R SRIT 2777, %
FESE TS HNAT, R VR /e TR, Z4h Jm o B OB 4 2 ) Lk, e M ti. X TiZ
F R RBAINA G GG T AN IR T 3 Befos S i e di A7, AREIE N IEABT T [1].
Bz, 275 FSer BT B S AT MR I 207 P A AR IR F A0, iR BA SHI
B BT R R FAT R R R TR R, A Z AR TR ERNAZE R T
XU 5 5 72 A AE | B B L S T A RE 2 52 15 SR XU PR S e A7 A A 3 T X 5 4 28 R T A E
NAAE R, BRI 2 2B T2, SRR, LAE— KA s >
45 10 ORI, WOT BRI g i, HEST T 2 —Hok. ZFRIETF, HMLEOARBIR, EHRFEE—
ORI e 455 TR T RS s g5, A7)0 PIB B AE A0, FERRILIRTS — B T Llkdy, W07 B g4 .
MM, HEABEI BHENSENS, B, FHREGAT VR TIRERIESE T, 1L
AT 9N A PG E N BOE AR ARB B E D i . 27508 T 007 5 F NZRIAAE A S KRR 2 B
ACELHERR S W ROR R, Femil e R SRR . BHVONE iR R &G, AR EGLIE
B2, X5 AE T8, B, ARk X5 F A S\ g Jy— 77 B DR Mk v BA B
B, Bl ABERUA AT HOL AT N, SECAEWFE G EITBE IR HAAE A B, 75 5E HBi T
PR SEEE NN, AT NHAAFAE B BRI, 2RI TA7 9 NARBRAE 4 35 e 1 SRS T St A
HRFET N, BFZ, NARAT AR HRM S 5305 BT ST A B A], AR =& Z A
AU IERK R

3.2 fTASBEERA~ERER

FEXUT BAAAE B BT T, #ESeah T, WEa s T 0 A T BRI E I RS, Eigsh
FHdela, ST MO E NI SR, EXUT A RERKER T, #shT#Es
T T RSB DR S st RSSO EEL,  HSe th R Tk e A SRR B X 3 o R RIVA SE K
oy I AAERFAT IR AR T, XA E RO R AR AT AT A R2
W, FEXUT AR SRR ERE T, X T AEREFIT NIRRT N S5 E K DR, A
AN EN B AR, AR A AN R B PR R e N BB, BN, T
X TR, PRPIGERIPRRR, N7 L%, PIXUT 30508 il e N B . 53— 7,
XTI E AR, WS ANE R E T B ECE ST R, RSN R R KRR R LIBTTH)
R M E S Sy Jr e O BOMORR N, B R AT OB AR . Rk, O AR S R S
TSR AR EAT NI RS AT N, AREIAE AR .

4. REITH
4.1. REFTRERE

FEXUT H BA B BT T, Bksh PR # e T R,  seM s 00N i ie S i AT s et
TANEAT NI A . SATIAEXUT S5e T s Iy, —J5%sh T, — T PUURERIBIE T, A
LWL A Al P TR IX A RV 5 (2002) ST TR 4 101 5

DOI: 10.12677/0jls.2023.116905 6310 12


https://doi.org/10.12677/ojls.2023.116905

g

IRSE B AR RE 2 FLIA R T XFULAETE, B AR NBLR JLAN T AT % 52 0 #r -

H—y RETHRGEEZ G &%, ISP Eh, RaEa ek, EEkAd, BT E
TAEAT N, ZHMRAGIER . SHRIE T, R, RO A2 I AN ik 0 B PR i LR
PR UABERF BRI OR o TR P Prp i ) — 5 2 i TR E R e, AL B OEEMN A
ZAREMPEAHIEA KR E. RETAEROEES S, RS PFR— AR M. Bk, RETTH
St R PR A A 2 A X R S5 B R — N R R A

W, RAGMIEE RS, R P, BMEH R TR EE R, (E Sk R
PR BNRE], B PAT A AU R AAEANEAR T AL, RIMEAR RIS A A, TR ) A RS, 75 0
SEHEERE P, H ATt e TH A . Bk, £ ANERES R G, WREFTW AT
N7 REARNFLEE PAEB, Aol E N IE 5 T

B2 RAAT RGN, EREAT RGBSR, R ARG 2, SR R B
JEIRAAT AR . R R 5 A i — 05, HRAAT RN TR A QR EE G, TR ey
TT T AEARE B T s B I A8, eV 2 L E AR B RE T TB. EXT 2L
lIEAN AR F BT BOSOIN AR, 75 00 & B R S ANE R F LR 20 e B B BRI, i i i)
St AT AR LA S PR O ) L ANY2AR B R R R D 2\ N LR, e A e B P .

42 BHESETENREFITH

e RO F R R BRI T, LRz T, MEVENER, KEkhAZ
— 7 Mt N RDRE X B SR, vk R TR, AR AT SHMT O E O E N, B
B A T T B R B R BRI, R0 HE & T RN I B SR E e 2
EHINN, FRAES TRIT AN A E N EA S RER, BlE, SeMid LA 5t
TR oAb ss, HHE & THEAT AN BAAEM AR FNE, S TR I8 T yshPi, #Eg T
H AT A REN N B A BRI I3 8 o RN S VR NATIAE T 32 AR AR 35 ISR P AR (9 - Bl LI AN AR 35
TS B o T & TRAE A Q2@ E AT AR KB e v B A REEE, AEIMAESRERTEI
HES TR, SEMGRON 1 St BA NS BB R EAT N, EARE U4, XSRS TE — AL A 35
BRI, R, XS TRNRETN, BRAAEE e T, Hik, Nl Du s T
HM ST m A #r, RE#EH 7 RAIRE, BAWERREEE, 4 aea R0t BECS B Bl
X3

5. MHEiIFAAEN A B ER S D SEB R

FE OHEURMNE) HERE, ARERE. N RSB A ZHCHHATIFE YRR, R4 TH 5T
HAHRC S« HAHSIZ), CAORUEMER A RO P AT . REF A EHIZ PR T =ANE R “HK
PEME” BOURIARIE . XA RIAMIE RO R B2 RS GETT T, TR T ATE L 3 TR AR
&[], AMRMIE, EMFEIRRERET, AN T RPN AL &, 205 R4 g™ 4
POEPERIREIR . (ERNESZE T, HRR 51 TR E MR — & 20 th T B R B R X AEAE S, 5
— BB SRR AR 2 2R H BN R GHM RN 51 T, B s B TR, MO8 TR LT
PRI o SIEBR P i BEL I 55 B P o AL A T L T B 22 5 T 1, AXCBORE H O B R T R ERIHE T,
FEASJE CARR VR T, DR 2 B F) o B R AT et g b ok AT LG . R SENLORRIRE, Sl Sr A Zotxt
ROFFLHT VL, WETHRERESFN, AGECUEG S AR LUE SR, EARIE DT IS X 5
PEESTINELNGE, BIRRIX 70 SR HSOME A SE; LSO RIIE N . 50 N BRI, BRI =] i

DOI: 10.12677/0jls.2023.116905 6311 12


https://doi.org/10.12677/ojls.2023.116905

g

BOHARADTIHIEA . @ NHEMRIERE, SBORES R T, BEILEIEN R EM MR NREE
FREVRIRGE R A, RV SOE iR E B AR AE, AR A SE i BET I, AT S AR
XF T4 E NNFR AT (AR GO S R AT SR ACVE € e AR E, AR, XFBEPRAE LN, BT HLe
FAFRUEWIFRAE, BUE — B R EE A G b A SN ORI E IR SUE,  FEAIERER T RIAFF L E
B SN PRIAE, thn Rl T S b LIS B T LAS 3 B Ot o (RIS PRSP S B U, Sl Ab k7 i L
INSEAEFEOT B AR, DA RARIT B, XA Tk e B S dse, Bt X R S50 1, 8
G EMTENLIRFE B AR IR 45

SE MK

[1] BRMR. HESH BRI %%, 2015(6): 129-137.

[21 A8t HRAMESH RS S EM[I]. %5 PR, 2018, 36(3): 171-183.

[B1 B7HE, F4. LIEERIM]. 5 3. RIC BB RAE, 1999: 748.

[4] =%, w8, F9. FEFEM] 587 M. dba A K&tk 2016: 131
[5] DR FlEERIM]. 5 3 A dbat o E AR K iR AL, 2016: 207.

[6] B, EZEEIM]. 58 2 B dbat =% kAL, 2014: 107.

[71 2%, MiEZaig[M]. 28 2 i dbat: iR R AL, 2016: 134,

[8] BREnfE. MIZEVFATLEIM]. dbat: JERTRE:H AL, 2021: 173.

DOI: 10.12677/0jls.2023.116905 6312 12


https://doi.org/10.12677/ojls.2023.116905

	互殴与正当防卫的区分研究
	摘  要
	关键词
	Research on the Distinction between Brawl and Justifiable Defense
	Abstract
	Keywords
	1. 引言
	2. 研究现状
	3. 行为与斗殴意图
	3.1. 事先存在斗殴意图的情形
	3.2. 行为与斗殴意图相伴产生的情形

	4. 反击行为
	4.1. 反击行为的限度
	4.2. 事先准备工具的反击行为

	5. 从刑事诉讼构造视角看互殴与防卫实践难题
	参考文献

