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Abstract

Article 1 of the Provisions of the Supreme People's Court on Several Issues concerning the Trial of
Administrative Agreement Cases stipulates the concept of administrative agreement and four
judgment elements, and Article 2 makes an open list of the types of administrative agreement.
However, the effect of this standard in practice is not ideal, and the theory is quite controversial.
Among the many theories for identifying administrative agreements, the author makes a supple-
mentary argument to the “power theory” and takes “whether the administrative authority is exer-
cised” as the standard for judging administrative agreements. When specifically defining whether

WEFIH: TR, WIS T BN R bR T )]. ¥2:2, 2024, 12(3): 1681-1688.
DOI: 10.12677/0jls.2024.123241


https://www.hanspub.org/journal/ojls
https://doi.org/10.12677/ojls.2024.123241
https://doi.org/10.12677/ojls.2024.123241
https://www.hanspub.org/

THER

it is an administrative agreement, it can be carried out from two aspects: First, whether the con-
tents or matters involved in the agreement involve the functions and powers of administrative
organs; Second, whether the administrative agency enjoys the right of administrative advantage in
the agreement or actually exercises the right. This paper takes the core standard as a guide, and
further clarifies whether the existing seven controversial agreements in legislation and practice
belong to administrative agreements or civil contracts.
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BIME GATBUE VO HIEATECS 1Y) B AR WA TCIE R A IS, 1075 R AT BB A 72 1) 7T REE
HAEVEL], BB CE WA R, ROR Mg EIgrRs, AR ERRER
M AR, ATE R QO — A 2 HAAVERATECT-BL. B 2014 FEIT AT BUR AR AT B A
MTBOFARZ R H G, B2 FAT B e HER 7 — ], ATERUR AL . FitE
Ko B HHM B RAT BB KL R, AL B E R, g TR TR RIARE
P BEE A G GE P AT AR AR O, RSB E R AR R E K. RS (e A RIERE
R BT B R A T R RHUE Y (298 (2019) 17 5) (BAFRIFR ATEUMSOIEY )3 1 %, “AT
BRI 7 SEOUATEUE B s ARG B AR, 5AR. EANSEE HABA Wi T 5L i) B 7 B0 EAUH
SCEWRIIPUG R TATBORARS T 25650 —FCR - IOE AT B o bR AT B CR
BISL T =AAriE: Ho—, WX ER—TONTBWLIR, — R AR, 2, PRCH B ST B B
H ARG Bbss H=, BN ERGITEBIL ERBR LSS . BRERERS, absfEh R, E5. @
By B, JERL T SRECEREL. 42 TBOREE) 1LY, EBENIEE BRER. HEER. A
HER. BRERGHNERETREGFELRZATEII. BHEENEAGI AT, RHIER RS R il
FINEIZ— N DY ZR AT S AL, TR AR BN PR 5T A e e ati e, b — A B LA B
LR, ARG S B . A VAR AP B AR N, O “ IR RIBUR X
%5, AR ZBBUR DINLORIE N B0 0 BT (0 R L ROBURI LS5, T & LR AT AT BUE B ST R b AT
FERATIBOE L IRCR L 55, RS W UR A T R AT BOMSUR ML o A VER MTBUR A %, AN
“XJ5 Z R GT5C R BARFIREENE BT, SR & A9 A FRLGE G R I, AT M R4S
AU BT ... S RS RO RPN AT B 20 K2R L H E R, O “M
PREM A RR, AR IR0 H TREBTRE, s B iR seilit 2 A 308 a8 s 17 BUE
B, MR GREHICE) BB S R E RS RAPMR A NTEWLL,
;%WTJ%E?EE gﬁﬁémﬁiﬂﬁﬁﬂiﬁﬁﬁﬁ/&ﬁj\ IR AR 2 FEARBUN &R %, 0T8I A RIERE(2023)1L 10 K% 741
fiﬁfﬁ?ﬂfﬁf%ﬁ WA T 2P BB GRS 2, Wb E 2 F 17 N Ri%Ei(2022) 3 0683 R 2041 S AT B k5.
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2.1. E&iR

FE R EE IS, BRI ERR TATEWLIR, LI A A B AT H AN, i)
WA TATEO . 0T “E4ARu” . HACBAE T FIBIERE, B R & s A —J7 8T BAREI T,
BT AT E TATBWLAT AR A R 6, ATBWLOE HHE ST, BRAT A LB AT EL
EESL, S BATTIE AT, B A K TWE A S, WRERS, XT3,
BRINEA RRFM b5y, AEIATEIN SRR, UL EREEOR, Tl R 538 R, %53

B G SE K R HF AN IE .
2.2. B®YIR

T CHIU” , BIRAPRSR H KSR A DLSEEATBUE B H AR e S A SRS B AR TR EAT IR
R IIbR . SRR, ATEWLREE M SCERE R T HEATAT BT, ETTBWICN 7 H &g
TR EMEEAT I NAFBRAEAT BN S ATBHLRN I AR 2 2 H Wi 2 5 a2 bG8, 1k
A HENEE AT R TAT B [2].

BEEBABIRIL, KZIEGHRG “HEU” EubriE, BT “ARm” WIMEATIE. Wi
B KB A FVE AT RN ERIERE R T, R IBUN . EHE U, CHEU” 1
FET, ATBHLRA S LLER AR st flidr, MG “RABEKM” , DO T 96802, KRR
s “ U —SMWNEL, TBHLERPTET N, BRTE @R LRy, N TSR AR, g
UK A v A AL R 2y s, RS R R, BUF St ferb, S fras,
WHENXTT &R, ZEFARESR. A “HIU” MER, BUFESAMRN 7RIS, 97K
BT BE, NOMATE . EAS 1R, RIENOQERE] T AR, £ T IIE)
B HEBRAE N “O8 T SEBUTEUE B A SRS HAR Y, HiZ “AILIRSS HAR” BT “AXAE” 1)
SRR AE I, ATEHLRI — DT T B A AT BOE B 5 A FE R 55 A7 A LR BRI 0 500, DA “ H
Mrut” VEEHIbRAE, T ESL B R 2 A DIINATBLE R R T PR J N ST BT, i
TATBI B ATBAT I B, VR 8 & R AGE MTBAT NI Bkt s AR, XA R
Rt Fens, AR E AV IE SR 2 R

2.3. ¥rEdE
=R PRI, ZEFRUAANENSESR, ETEE “ITEBUELOBR X5 WRENHIWIT
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CROIKIR: BUEREIEN X EEE RS, BT BA A RA S S BRI BRI A RS %, ILRE B TS X AR
K (2022)% 1003 FR#) 3908 5 R FH & E 1.
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B e MR, AR B R A RBIE . “ REATEM N BATBOE LB LSS AR, Ak
25, EMANTEINGER . 7 [BIEEMEE . QX KR RE Y, FREs S RS, EE ARGV
WX HEE TN, [TBERA R DATBOE LR R R NRAR(NE), TRA 2T HKE0E K
ATERE LB B S5 2 &R E o Tl (32 L4005 I BLA 8 R 481 3l 324 2 SRk s 9 7 B A B SR 2
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F, S SR EABTE [4] A BB T onik b, 1EE (BIRITBURFEL) 55 54 %64 1 BORE,
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SEAT B HAAR T30 B A€ 155 2 6]
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S, R FIX -y AR ATATBUT . ISRAT N SR AT R BUT BUR B K 7 AT, ATBO iR
XHAT B 7 e BER TSP AT A — A A R FER A & D730 A BRI S T AERR
BRI EEE . R BEIEA S R Tkl i 5 T (AT BT AT AR, A8 R A 2 AR AU AT
BT 30 BB RCR LR, RBUIBRI R AR A RIIAATE R, AT DO AR 47 B
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2.5. ZEHR

T “LREu” , VORPBAT M OCR TR B — AR 7 A, TR EZ G e R . &
[ A2 B H R85 22 F DR R AT AT B (7] BT SESS AT BV RN R B 2, SR S — A sl KT LA
BAE, LN EZRE AR i A BE . HILUR RSB R REAE Ho2 SR AT B8], 3K
[ AT SR R ER G B AL

BT CGEUW” , FERU LU, HERT EERESWES, Gl R AR A TE S A1
g, SERR EEAA T AEAT B . EIE X AT BN R FH AR, AU PSS AR AT B N
MBI 7o XA KB BOE I ER, B AR BEIR AR T, 0 I8 R AL
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REBTEZF VM4, ATCLEIRNAR BT EIERZhE” o i % A AR SR
2 R m AT BUABEAE 1912 4RI “ P HUAER AR " SR EM TR iR bRiE, ZREE & RTERA
SUKIE G R A RS BN, EEHEEWREFFFREA XM TRARFSFITLERFR. IR
FARN T IRIEAIRS 2 RIFISETMRA SRR, LT AR, R TATENLRA R & T A
AHAL B [9]. B VN TR B EATEC A RIS 2 B BRI A B I RRABR SR, HA A T —
RFEEFRA HIGEN T ARG R ZREES Ry, AR NS0, "RERL
TR, T “ATERU T RN GHABUE R, RRAINE, #gafe AR , BARITEEARSE
it FEl 5 AT BUE BEE B ISR S B RE s it — 28 SO AR O S AT BORRL,  IFRRiERE. 55, )2
B (HR ) T 43 B 25 & R FAT B R LA % 517 [10]. 2, ATBBUREAT R0 AE TAT BURBUIATAE,
ATBURB SE R 7] 73 AN R, — RBIMTECE B0, BT BOHLOC AT LA B e 2 55, AR SR
SOH S, WG BARES I I A BRSO AORME, = EREGEARN— IMTEUE BT
TRIETEERTTE, BATELION T A O BUE B AT B 55T AR B 2 R B A AT T 5, AT
NITRRIATBAT AT BT v, invrel 5l iE 54050, R 548 55%, a8 7 RBITEE
R 75 R[] fHE, UWTAT B AT BURB AT A AR LA AIR N AT S 32T A UBUAS S Fe A
SERATELIL, 5 )& T WA DTG A 2 VR D AT B U BOE RN 23R, iR AN RO 5
A AT O A AR AR E .

FAh, FEBEE T R MATEAC B A, BIARE BB PN 782 15 240 5 35 A7 B 3 R34 [ A RS R
1, BERAGREGERDBUI WA, ABAEJEAT AP AT BT P2 MR E 1 A 2R SEBR A RARA  T 1 »
I EEUATE SOV S BB A Gy . HAEFELERE MR, ATBHLR TATEWM R IR — il 5, Hik
SCRATEALEE AL, B THRIEATEUEN, B BRSO S, ATBLRAE B2 R A=A
W IATBE AL MR E R AP AT B LA G AR R L2, s =4 B D 0T 1S5 i Ja iR XA
R, AW RATBAR A R . DI, AT B ANEAT B 2 T A 36 2 B SE LA 34 3R
MR Z AT BB AT BRI A BT S5 AT B BUF TC SRR &, EX T Ihilt th 258 i i
EHATBHLR TP RRBU I, P IEAT BLOGA I AR S A AR R AR, A RETE 2k
MR H A A o B SRR, T SN AR 26K, NSt i PP S E M. IR Q3R A S X 2
HERBEEWN, BT JOT BN, AR %, RIANAE HONATEG: @ Pl
WA RATBHLR 2 — 75 TA 1 AT BUC B E BRI S SEAT A 3055 @ PATIE AR E B A LA AT
BUEHEGE, TUABURE: @ W RARAE LRI NG K R @ L% HuihyA 2R AT BLR
— LKA
4. BITHIMURBE V) S EE

H T WAL (] PR, 2835 8T A VAR . 7 Sk v AR B BCBUR UM B SR I,
RFHE ST BB — 20 A
4.1. BURFREHN

X BUR R PP (A5 R it TREBUR 55 ) BE R B, 20 T, A AT S A
RESFHU REEFU, A EMEEX BRI HAENTBAT A + REFGH, REREPRE
R BORATBUT A, YO8 R IMBATI BOARMEAT N . BEWABUE R ICARFEF, & ZIAA
BUFRIE B G RN AFETEL, RIGH RN T AIES, EEAYEP AR WHEK i Lhee, H
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KA LA ER, AFEANRFEEH (%) (BHEIE) RN HREZE) SHmie, 2
FESLAEAL S T SCE P TRV A A RIS E A B B ABUBRTEE . KA RIRZTFH S AN AR PTA )
THEEIEEATAERL AT B S B REU),  CRN RHREE) S5-I SA0E R B 75 A UM
BRI R IER A& R 2058 0 & & B ARG 3, bR A7 0 B R A AR BRI IAT D,
N BT, ERKRATT BT, ARGITTHMEA RN SE AR XSS, N AT B

4.3 B SERREM(ERMMAEE, LY

BUF B IR ORBEEAE B3 IALGT . SRSEPMN, O REMREAN AT BOERE (B3 55 iR A b
CAEHR A 59 ML B IR E AR, A7 23 18 IS B BOE I AN AE FIs A SIS S A BL
ATBUT A, MGG RIS RBITHBOVREAT Y, IREN G B0EH # &N . EH D% iONT
B, AR VMAET BT BEAS B AR B, IR A A I BUBEATEINE, S AT ELR 58 35 1E 5
FEo B E N R SRR TTE ARG, LU GARIIT GRS 26 B1) (e iy ORIk AR 55 4E b5 Al
TEEINEGUAT)) B, I REEAE G ALE SO BIErE. HEA IRH AR 1 IR LE ,
M GT B B & (R T N R A SR A SRR BT E , BUNIISIEIFRE & R ST 2%, T2 5 &
BERG S 1752, JBATIRZ, JFECA PHERE 2 BRI B, B W9z 3L 5T o B8 AT I
RS IIAT N, N 2INE AT B
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RTAT BN R AR RS TP R AT AR 28— 2 W MBUM S5+t 2 B ARG AR UR TAT B IAZ
FIEHE . ZPHUSEH S PPP (Public-Private Partnerships, PAE “ ARMAEER R 7 VS Ui, PPP A
R AL TS RN FRAE A LRSS (32 B2 2 B P R A 152 it 2 152 ) i @ o 1 =R Bl S ok
P — MG EIRE G R, Hh AT S RN T EARR AN, JLHR R, JEEfiat. 80N,
FIWr PPP PSR e fU7E T2 PPP P I NI FIVE [, 1T PPP 2 —Fh ARG 1ER, Hitk
PPP Hh St & A T8, ] PPP X (% WA BOT. BT. TOT Q) iT LA HMIHR Al & AT LK PPP
(BB S5 ARG AR, REN &) FINBUNRFEE T, —H SR EHRE . £330\
N, PPP MERIELTTY . HHEPEAR N, HES ARG e Y BT, YR S e it &R
ANTEHIMES, NS EIEPMUAR S, —R—1 HTARAER SR E EAAZER KRB, HiLAA
WitEd ok, X TsiEh R AR MR 20, BRI SR R B AR ERAR ST, BT RLT AL
Poh T LA E, AR AR AU LR, XA R S AR E e — B . B U R R
IR BT A R BT . A ARG . ARIHETA RS IFAA G PPP P s B A S5 HRAUM:, AT BMLOA AT —
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MNEBATEER] . ATBOE AT BRI AP A R NG RIZEAT . JEAT il ok it g, &
ANFTSEBR AR R (1, BUOTRBUCRIZZGAE — i G R, ATBOBOR S A BATEUE 53Rk, A T
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