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Abstract

The dichotomy between thought and expression is a basic principle in copyright law, which has
been clearly stipulated in the United States and has been widely recognized by the judiciary of
various countries after being applied in practice. Although there is no clear legal provision in Chi-
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na, this principle is applied in judicial practice. However, there are many problems in the applica-
tion of this principle, such as the difficulty of distinguishing the boundary between thought and
expression, the lack of legislation, the difficulty of grasping the standard of originality, and the
new challenges brought about by technological development. By analyzing the problems existing
in the application, distinguishing ideas and expressions through comprehensive identification, im-
proving the principle of dichotomy through legislation, clarifying the criteria for determining ori-
ginality, and adapting to the development of the times with open clauses, we will promote the leg-
islative process in China and improve China’s judicial practice.
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1) Millar v. Taylor %

1729 4 Millar W4 3K 1 iz AR AR sL (DUZE) AIZEAERL H Taylor #£ 1763 £E ik 1A e, i,
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2) Donaldson v. Beckett %

Beckett M\ Millar &b0SE T AR 1R M (DUZE) BIZE/ERS 1 Donaldson 448 (VUZ=) IS ED
AFRFHF, Beckett X Donaldson #2112 AUFA. Beckett [KI3R1F2: 8 FT#z T i AN 25410 HEVF
Donaldson X2 g &5 FEA R FIRE 2y, A AKEE CegfZe £35) B s e RIER, (U= 1
EVERCE T 1757 ERH, R AR DU E R BOF R &2, 2ozl 4+, Donaldson
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AT AT AR A i JE T 9% [ B i B 1879 4E Baker v. Selden % ° rf DL
WiaL[2]. FESESE T, JRA Selden JRAN 7 —A&EAS, HAE 7ML ARE N ERCIKITE. ATEE
fs FH AR R B AR AT SR T DO H R B8 B H, EERFEREshE T8 Mk Baker
F R T IX s (R AR AR R EE T B . i, Selden U Baker [RIBHEMER, LRMSIESET, R
T Selden 7EHMA BA LLAMCIK T 2B S B0 ZMERLR RN, 2 5t A 0 A i K I 2 i o 4 AL
2 F B HIE, TEERARE T EERUR P IRREE, PRSI AZATAEBRE
ARG AR B R E BRI, TEABR S A 127 ARG . BARZERIBRY, EERURY
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AN PR T A PR P o (0 3 — HOR W HEM BRI, SRR Be 3 ml J & YRR E R, SR
BEVE SRAM AR VF AT AF LS RS T SARIUFEZ ARG, 107 AN BE PH A AAE FH 2 5 88 0 B U7 ik el
"Millar v. Taylor, 98 ENg. Rep. 201, 229 (K. B. 1769).

Donaldson v. Beckett, 1 Eng. Rep 837 (H. L. 1774).
®Backer V. Selden 101 U. S. 99 (1879).
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TR EAR, W R RIAE D 55, M BT RE T AH SRk BAR,  5Us o 4 2t
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CRAME S SR JEAREIR IR X 2 B S RIE, R EAERGR R A R Bt
b, HE N R RIS A E

E R UIEIR T 1930 4R “Jeval” S, SeEVAE DUBIR %Ik 2R R M1 b
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SR ity o A 22 A LA A IR (1 P il 8 ok, UG I A R UOR ARER AR S K P R R, 1%
FPIERE AL — B RE R _E AR B AR ALLSE IR 2 TR A ARABA ]

3.1.3. S X
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BIPIRROR/INVINI A, n X e S R BRRRR 22 I B L 2, (7 AR R BR T SR BHOR R AT T
PERIRE R, TR B A A S T AR I A TR AR, B0 5 (8 R0 A i = R 77 B
MRk, ABEERTRESIE MR — 8. RN, EX— RGOS, LIRFE—ZRER TR
SRR I Tk, TRUAE (BB A A B AR b i AR, i MR TR S, RIEHL
BT A RELE JL 1

PRI B SR AT R AR IR it 2 [ AR AE (R F870 PR R [R30 0 AT JI T, I 5 R s e,
EITEESRIE B AEE S BT ARSI W AR L Akt g T AR AR AL & ik AR BL . 40
AL AT, 54 R\ 58 S AR B AR BA T A BRAZ AL

3.2. kHE

e [E kb iz F AR S I8 Z vk R Mg B VR 2y S by, “BEkimr” SRR 4% T HEAEH .
B [F ZAERCE W HAAE b Z5UEL A B ST 1) 58 BE PR 0E B R AL A, P AR Ry S [ e AT AR 5 3R 0A
IIVE N AR o B [ ARG A AR N 2 ORI A TR R

FEPURFFFERR ° h, B U E A LR 5 N BER S H Vol 00 SR A S48 At
WA I LU S IF AT BN TT R 3 . % M0 DL B B2 R P U N 5 A S LB B )il sk N RIS = &
PERL, 4 A T 20 A TFHEUE N B A BUR AL . EREBE AR & DO R R ILHE P N A
ANBE SR 2 0 DU O 0 HOSC iR R N B A EERG B RS i . J5 2 0 D5 AN IRV B
*Walter V. Lane [1900] AC 539.
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3.3.1. &HEM

SRS SRR TFE P A 5 ) SOFR AR5 304 (IR A TR, 1% JRU N £ - BLYE Hebert Rosenthal Jewelry
Corp v. Kalpakian % ® v, B4 3 AR HURE A —Fhal ) LR BRI SRBIAR, KBS RILZEA
A3 XA E R R EAR A, AR AT © A i 8 SR AARRU A 5, 257
i g A BRI RIA T 3, ST ESER LR 7B, eI R B T, B ERUEA R RIE,
KAF R A IR, — M3 e S SR a P 4]
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TRA2601) 55 29 005 AT BB R I, ] ik F R0k 5 206 PR 1T 5 LA A7 R AR
LK K K CL A AEAE BB F 5 VR R AN

FIE R HERNKT BB 2 A BAR R R, AR E B ERON R 1 B ey R 5 RIA
o B BAME, HRERKZHAEZER AT, AT BEW I ORI o e BAR 0 E R,
A RIE R NAE T AE . 035 RIS BAR A R B, B RIA ST ARR SRR, A0t
XAMERAA AR X T o IR R, SR IE ARG 8 R EAR B g, e (0 £ 3 S 3 1R L
WL H B
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Wt i, R AESCE R R RIEREE AR, NATIAS o] 3k G Hh B AR O A 1) 175 5 3 5 5 8 00 K 4
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B AL o 3% — JE UL S0 A (R v 0 W, Ve AR B IR R — ] s SR s R — s
PR A T X HoAth 9 AT 00T, MR B 7 se s 5. i se A, [ L A A kAT filid, 047
XK L J sl S (R PR — e B FR S PR AR (I, 9 A S T R R R A AR SR R B AR
FREIAL I PR NRIERE, ARBSLT ! 7, % AR R BRI SRR

4. RETASE P BB ERIEZHERNE9IZ A K 1E F 5REE

SRS 4R0A A HAE A R P A B G TR (R P, (L R ) S e 1138 PR 2 S M {73 1
T R 35«
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®Herbert Rosenthal Jewely Corp. v. Kalpakian-446F. 2d738-742 (9th Cir. 1971).
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Sl KRR BT DA LR BUR RN A AR #, LR 25 T (AR DUAEAE XS 7 S A B BRI 4
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e e [ ME A I 2 SR U (OB o SO P M B SRR R (R Ok . SEAELS R0 VR SR N 5 7 B 0 S
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TESZEE R, VR L v R R 3 2 VR AU JEAR S 3R H S, i S ARG 2 SR U G
FUE o FRIEDO 125 ) (1R E T2 EARIRAE CTHSRNLAT OR3P 2551 26 6. 7. 29 261 CEAREBUESE =B
FLGIEERE) 2B 9 SMUEH, 1M 2001 4E. 2010 AFAEIT (EAERGE) BIRKZFAKEAN. AT, BAES
Fak o ENIAE R — TR A SR A — B2 R A R B, AR S R B B AR Sy AT

RE BAA A E, EAYGRZEN LB EH . (RS SRS, dTFahz BkrF
AR S 20, AENEFAE A ZZAEAUR USRS, 0 20 I B A A& AR 22 7, S BUH
RLRPER A g R —5, RITERNESC B A S A B A AT, 452 50 3 32 B FHAS . itk
RIAL, VERERUE A B2 N AT R, R RIRAE SR R TV, 2R N T R B E B
AL, HRMAT EHRZE N ER . B SRIAERBERE P AN S IRE, 25T WhE
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R H 5% A G — I aI AR, VEERAUGRIUE T RN, FERE— DI XS IRIE
BEAE o B E MEBUR LR A, VEZihBe@E A “FEkimar EN 7 8, RIONIE S R RAL, (B AP — 2 57
BNRCR, WOMEFEQNGERT R AT 57 3t il A B ER, HA TR B A ZER LA .
— N B AR SR AR B, B FBUER HE MR T = BERG A 8] XM T /%
JE A ) v S i P O TR 855

TEHIWE e 5 RASREI VR, AAFREZEEMETEYEA, URTEREEANEIANET A
LT IR B WAL . X — AR dEM e RS PR N L, U RAEW R g cion s WEM
BRI YT N o B AP T RG B RH A PRA F B EBUR A Y 2 °, % )8 T4 H B 0112 F 48 0

T2 TG TN T h g7 N R R (2021) 85 10 4] 453 55 VL6 E N RVERR (2022) B8 2% 132 5. ZEWIINIT A E RN
RIEBE A AT 2022 £+ RHRFERUR T #L 7 Z p)

BT SR A i 4 2l B (et e AR I A I 95 Bhah AT 3RAS VR, FFATF B EIEANGE R “ R et .

O L. WU ELIE ML RE (2020)#HT 0192 E4] 8001 5. i%RAEFNRIIT G BIEA R AT . LR HIR AR KA R A 7 ShHE
FORMEE R AT HUMN AR A A BRA T ZERUR RSy &, S RNIEHTTA B BN RIERE KA 2021 4 B -+ K AR AL
EF
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FRHGL FRAE o 25N DT SIS “ B (025 80 DU 75 d A 3 o G4 58 BB S0 1
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ARttt 7 AR EIPEARERE LG — (R

4.4. BARERHERAEE

BEERHLR AR, BreofE e E T AR I, AN TR eI AR GIESE, Xk
BRSO AL G B AR S 3RIE ik RN 7 PRk, 0 sl MK P AR 0 A R R E AR BRI .
WL 2B RE R IR A A B ERLR AR 0, RSN BRSO N AR R A B T 51 R (KB EAL
NG PR 7 AR, 2R IORBAE T HLES et BE T OV il B0 BIE L AR LR B Shla B /& 75 4 e
VERGE LB S, VEOUBHE BEORI M, B2 MR “RIEH " “BalERINAERS
PR 2SI TR T ARAEFEN AR S AT S8, S B S ITUE B R A B 1 35 75 302
SR B EIVERIE, AR T EAEPORE R RS . IRIEARHE SR b SGZ AN e ?

5. BESREZHZEMNNEHER

R, W S R R AR, B AU A 4yt . X, s 5 RIX
P EAFANE R, BARSRIE TR RN R R Z S A B AR o A R AR R T R U ) HL AR A
FSE 5 e EL#RAE T AR D Z ), (H R F A6 12 S5 AR E 2 2 S, ACRENT [ A1 ] 32 2 1) LA 1
THESATA SN . Bk, T4 & 3RIE w1 20E A A SEbrts oL, RIS A3 it o

51 ZRANEUR S RBESRIE

AT I E LB S 3R0E — kRN R, 228 — IR e AN IR T 0. A %X
RBERE, AretaERDNERERE. W EBESRENRIT RS CmRREET BRI
AR ETNEMATHREWE . B, AMERMFREIATHER, MR T AR, Akl BES
RiIE, W — AR S R HEAT IR R . R, IS ARG B 0 A S LU AR AT X . SERGET AR 1)
GPHTIE, EAAAEIPRIONE DL, B IR A AT SRS RS B

X ERIERX Yy, ARRAEEERZ IS A E AR ARAG G R briE, BRI E 5%
R RE M. B, G—iAE Jridnt e BAR 5 R0k o N 2O 2 L ARAE % [ K 22 4
AT A B 2 DA AT BB 5 8 T i, A2 LA A AT ARy 3, T R — R B A ot 3 2 [

WA TT ik
5.2. BEMFETERBEREZ4EEN

HEl, X0 BESRIENTTXEZAWR, 252 Ry Rk o2 1077 sGEAT I —o2xt
SR IRRIE AT G, A2 DAZSBI U] . RIFEFE 2014 4 (CEEPUEH = IRBHUF SR HRR) 15
9 FME: FERRIERRIE, AESEE, SR FB, Beels. BEEE. e 2R E

W R ZAEIE N, AR AR MR IR, JF AR ST B A e B 2 o] B AR X 4y AR 5 RIE . Xk,
A PUMESE ATECOFRTVEY R TR T S e, DA R S A SRS i O O R AT RE IR . 2
Wz, FKE TSR X N KR (2021)i 0192 FA) 8839 55 MK 45— 4% A RIERE(2022)i 01 R4 2190 5. %ZE 4
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