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Abstract

Through the analysis of the function of liquidated damages and the normative intent of the rules
for mitigation of liquidated penalties, it can be concluded that the rules for mitigation of liqui-
dated penalties belong to mandatory norms, and thus the conclusion that the contract content ex-
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cluding the rules for mitigation of liquidated penalties in advance is invalid can be drawn. The
statement that it is effective under exceptional circumstances is not accurate. Its essence is that
the exceptional situation does not require the application of the discretionary rule, that is, the
amount of agreed liquidated damages is not too high. The so-called prior exclusion, from a norma-
tive perspective, is not the intentional exclusion of the application of the discretionary rule by the
parties, but an emphasis on limiting the application of the discretionary rule, which the judge
should take into account. The current mainstream view is to distinguish between civil and com-
mercial contracts to determine whether the penalty should be subject to the discretionary rule.
However, the shortcomings of this statement are very obvious. There is no consensus on the dis-
tinguishing standards for civil and commercial contracts, and some civil contracts may also have
limitations on the application of the discretionary rule. Therefore, further improvement is needed.
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