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Abstract

The doctrine of exhaustion of distribution rights was first established by the U.S. Supreme Court in
Bobbs-Merrill v. Straus in 1908, and was subsequently codified by the U.S. Congress in the Copy-
right Act of 1976. In the era when computers were not yet popular, the prevailing view in the aca-
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demic community was that the doctrine of exhaustion of distribution rights applied to tangible
carriers. However, with the development of digital technology and the increasing economic vo-
lume of the network trading market, the “foundation” of the original doctrine of exhaustion of dis-
tribution rights has quietly changed. With the characteristics of low cost, extensive dissemination,
and strong interactivity, online distribution has gradually gained market share over physical dis-
tribution, but various problems have also emerged in succession. For example, can users who have
legally obtained digital copies such as digital books and computer software transfer them without
the consent of the copyright holder, based on the doctrine of exhaustion of distribution rights?
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FEAEGEZAERLE S, BARARNS FAT B R SR I HEAT B SCHUE S5 S ARe (AR SBR Pz I 50—
AT, BIAE ah B R L B k20 2 N R B AR E TR Z HI A RS . AL SLaRBEA 5T
B RN EE AR . AR SRR DL 2 A AR 2 AT T BEERIAE T, (R R 2 AL
AR T M B RS S AER B . (H AT IARLOR, TG B BRI R AR, (1 & A
M AR R TG AT, B d SOy EZE R B AR, B M IFAS B I 8 1
HERS T BIAE, HANE TSR3 5807 — Zmn A AR RAR A RS, IZMi3E & Az & Sk i M T
— ST, BT DI B A BA T A B DU A M SR i, (LR A IR A P S S e A 2 P 2
PERN IR B, PR RIE AR . T H, By /R S R AT 80 B S 3R A5 1A Ao P AL ITT AR T
AR FEUS R HEEHTANTRATBU R NG e AF dh . (BT 5288 5 e R
PR R A5 R 2 N RAT BT R R U 3& T A e A SR DL R RIRCR A RBTIA R WHg
AR B I A AT B R mT e

2. &H “Vernor £ —XTHFIFAHMLBIX S

Cardwell/Thomas Associates (CTA) T 1999 £ M)\ Autodesk 3% T AutoCAD ] CD, 2002 £ CTA
FH4% 7 AutoCAD %A, Jf5 Autodesk A RIIERE— TP, HHEHAE 1999 I SEIKFTH AutoCAD (1)
B, H CTAIE R 7Tl XL ik4 75 Vernor, Vernor B & #iX L8 B AE eBay 5L,
Bt J5 Autodesk ¥ Vernor YF & %kE . !

LI R RE DN ) B B2 CTA 5404 AutoCAD BIIA K FTA AL, DAk 1)3E & vk B JE )
FIHB. NTH#E CTA BARTMAIFTAERN, FILKENEREMAT 1 — T =5 H i, £01id&
AT B4R FILKENER R IRARETR H,  “WRRBTAEQO HMEH R T @ 2
HIRGH P LA RE ST @ BEINE A BRI, WA P R R ] NG &7 [1].
FIKIENERE K IN Autodesk 870 2 T =AM IR —AS, B CTA ARXEREIAM AN, Hi
AEERE A UL LEZS Vernor, Vernor F4f 24 ARG RIARTIFTE R, TER 5K & A BRI

1% I}, Vernor v. Autodesk, Inc., 621 F.3d 1102 (9th Cir. 2010).
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AL, BT ERTIRREAT, AU T AR AR AT DU R 4 ) B A i A B AR AT N
FRBLE 0 A TP TR T B AR 3 (A28, AR AL ARSI (K TR, S0 2 A i
TRAT R AR (P R e B VF AT BRSO E Dy “VRmT 7 HOMGERE DLRE T . A 3 i A 2 94K
Mok TR B R a8, XU T IRBGARISLIE H B . JREXS B SGHAT T IR E SR, H
FEFFARXT G G KBTI A 8 P v AT X, B R o RSO E VB BT, 4
REETH 2 2 RIS AEHIAL, MR IR AR T3 BRI ISR BT A e B2 T P R AT AR, A7
DR PNERCT VR BE DY, AR AT BRI AT AL iz 80w i, U P BSR4
FAESBIITARL, 1%L PSRN E A E e X T4 BRI VR ol PR B i X 43, R H
41 UsedSoft 58 2 Bkl i, G54 AJLRIRERAINT . o T ARLLIRAG 148 G S A RE 220 IR 1 3%
VEBUN, W10 VM B SORP RO O RE O 59 T BT VR i B AR e BRI D 17 38 4 7
B EMOYME R 8 Bt M s, AN — 2 SRR PRI R, DA SE T 2 B SRS T A AL F5 VAl
PO T 28 AR AR SRAT N SE e 22 A4 BE B 2, B ¥ 9% 38 A ol (/) RO VP ] 30
ReAs I EC A dh, ROAE ZVE AT RSO EHMIL o 0T R 55 (10 2% IR 55 $ k3 Bl LA /N4
ik P2 B A5 05 O U551, SR

3. BRE] “Tom Kabinet 2" —PEEHIEFROMERT

Tom Kabinet &% — A48 “Tom BBRARIR” BIMELSF &, VPR AR A LUl i1 & H & A
VESEAESRAFIITE DRM (B BURE BEEAR) 1) —F 745, Tom 2 ¥ A58 54k 1) 20060k B 21—/
RAEIE T, DU AVEE FIHR R . Nederlandse Uitgeversbond (NUV)FI Groep Algemene Uitgevers
(GAU)H K R B2 1Ay Tom MRS ARIER, AR SR IFA, ¥2:FEih )y Tom MRS AR InfoSoc
a2 L BRI A LR, (AT RS IE S BN, T2 R AR A R VP s B . Szpunar
ST EERKYCNERCIZAR IR T, 0T B AL 3% s 2 ), WCT LA AR o T A0 56 % 18 1)
ARRAERER, AR AL AR IE IS AR T B AR AR O N T AR S (A it 2 12 £ IR
NIRRT 2RI, AR SR AR SR b i S 6. BT R 2 B e, o
ZHBZ AR BRII AN A, A ECE B —F i BT PEEM A T = A ORI . R,
AN R RATAR R 2

WHE CGEERGE) 58— ALBE, SHIBCELLER. ZE. e, F&. FE&. #st.
0. B ST O AE s E — B 2 0 BCR . AT LAE P2 AR i B IR 14T O B4 A
FEERNVT] . (5 BB REIRZ AT, 1B LAUKH TA Rk L AL, Ml R a5k
T8 TIRIE o ISR, TR 4R, EE M I E AT N TR RRAT G N — IR X . 2
FAEMP SRS, HRATEREECAE ML R P, MR B2 NiEd N EERIAT N, X
B AT X ) T R A A . RS2 NAEAS SRS, an RS2 AR MBR A =, AR
ITARBBAFZEERN VIR, SR T ZEERNE R FTH, RATHR R R 7E W 25 PR 85 ad A
S HME R 5 A LA R

EF NN L A ST b s AR AR 4, AR AR T AR AR BT A, AT N AAIEY
VEFIGBIPE, AR ENRICERIBIIAT A . AR A TS 1 2 X 28 SR IR Ak b AT
R ZE 2B 1A AR Z AV AT S 808 1T, BHEBAAR S, RAEAERIRIFh 7, A
X RN VFPDRAE fh E I BOR T J5, TS IR I BRI X AT A 3 [2] 0 B %oF X 2% 52 il 41

2% JIL UsedSoft GmbH v. Oracle International Corp., Case C-128/11 (CJEU July 3, 2012).
8%}, Case C-263/18 Nederlands Uitgeversverbond and Groep Algemene Uitgevers v Tom Kabinet Internet BV and Others [2015]
EU:C:2019:697.
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AU T L 1F— FEREI R TE WAL . o0 AR, I 250 18 = (0 B e LAz, &
PR 55— RIS G, TR (BN IR ZE A o T DA By i ) e 45 80 B Uk KK
AR, IR B PR G, SRR B b — AR, e L “H s ——HBR” HoR.
DX DB 45 BOR PRAE BT i B B Jo I B e . RIS, ELIR AR B AT AR A% F il A K
KEEAG, EEAFEIRATHRA, WM 5 =& R LA B A CRREIE R . BN M 2% = 0 i
T B 2 A5 AR 2 TS ) 1 9R4b e LRI BAR) “Tom Kabinet 587 TR x5 5 & Il — & e 41
(1P L2 2 FORANE AR AT 6

4. ZESRER =BT 54

EE T 1980 FFEIT T CRREGEY 28 117 %, AV “THENUREF BIA W B 3 i VE B U E 1% 11 5
MUFEFP 16 5 — B AR Bt gm A4S, o Hox B g Ay DL AL S s DA 77 301k o (HZ 2 30 W
FE “HTAR” R A3 RS AR 7E A AT e AV R BSOS A RV T A T R
Fif H X RERIE « FESEE “Vernor 7 1, Autodesk 1F 23 T3 Fhom i) 14 v] s 46 2k 4s 7 I SE 2 A
FRGTTAEFTA AL 5% FEIRHR 58 LI [0V BE ATAT R X 43 BT A BN ANV N RS 36 b 5 4 52 1) - WURL P
B, e “PREIH P EEARe 17 “IIR AR BRI 7 S5, T AIE A3 p AR S 3G
BE, FRCADTURIA ARG SE, FBSTERAT VR rT P s B e X Se PR M 25k . MR, BEIbR e 2
o0 A o 26 E AT IR S W, Ehn b SRR 35 R R A K B EEAE Novell 2 ¢
H I LR MR B T B B S R AT AR R N IS . 218 “ReDigi 227 ° M ARZEE
FAEEHERR 7 B B S B R AT RO R E I, 58 [ 412030 X VLB I\ o St e IR — AN BN R X &
AR —NISMIYI TN G BT R —Y B AT e /e LR EARH, 76 FLE I AR SO 1 285 L 2
FEAFE TR LGV T — N B &, MR T AREE R BSEE CRBGE) A GR(E Bt
BB, MORATRUSE BN AL R 9 3R AR IHE . WX EBRIFISRE, 38 [H 3 A SR R AT RO R R U 78
KL IR AR 3K, 7F (TAEERUFRRBEE) (DMCAYILRE “ 1T X457 AN RIS Aok ELIEE - $ v
Rz ], BRI R ARAT AU R R MZE BB EREH 7 o 38 E RS (USCO) A B 55 1 47 B il A
M FRIAKERZES, Wi# <A R HER MR, 58 WIRRFWRT, ksl 3 O ) 45,
AN SCRERAT AL RS T AE FLER I b (13

CRRBRRBLEE 4y FE ®, Al i S S 1) ot A S R BBl Y R R AT BN E FUR, (BRI A AE 3R [
MY R P 1 O B B DA A 7 2R LR B A AR S BCR N R B S bk ah . 7 [RIRE, ARE (BRI
PEEA) T, FIBURI N B L R R FE RR AR 3 8 U S OB EARR e Sh) h, SEFRRU G2 A2 ) ot T O A Yy
M RATAL, R IR 7 B ) il — 20 AL ARCRI R Ak . 7 ARIEER BEAE, WOBUIT A & A A
AR XMARIFE E BN AR sAh, RIERCEEEE, BT HEILEAEAI “ a3 i
B IXRROR 5 SRR —HE, AP v s T PR . B, W A ARV A% B RROSL I X 4 H A AL
FGRATIAR . B0, FEENSLIENNAT T — T Ak IR EEEARBGE °, 8 Ok B — e B ] B
RRT AFEHAAERG R E R AL, Bk EAEBE A, BRETE &GP . EE
[ UsedSoft 271, KRR IERE A A VE AT WS IS TT AN B DA 8 1A I S35 SRAS IR R A A8 AL, Vel il
MRELT FIER AR P 1 T BRI RN R — D, R S ik, B SE R A R BT A B, X3

*2: . Novell, Inc. v. Network Trade Ctr, Inc., 25 F. Supp. 2d 1218 (D. Utah 1997). .

%% J}l, Capitol Records v. ReDigi, Case 1:12-cv-00095-RJS Document 109 Filed 03/30/13.
% Jil, EU Copyright Directive, supra note 16, art. 4(2).

"2 il EU Software Directive, supra note 16, art. 4(2).

8% Il EU Rental Directive, supra note 25, art. 1(1), 3(1).

® % I, German Copyright Act, supra note 16, 17(2).
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PEVF AT RS R B G RAT AR R . TIAEART 22 Tom Kabinet ZErb, RREEEEIEAV AR
SHUVERAFRE Y LA B BIASE F - RAT BRI SR, OB RE 7 5 2T L LB AT A e fi i, X
RSO RN IIVE PR E R R B o (RIS b PR R e o R4 A BT, DRI L e VP R IR AT 7o ol
e, ISR AR B AVF AT IEZ (AR Sh R S5 A2 S B . SRR, PR DI RE
EIFARER TSP, BOVE T HEA S BRI TIHIR, 8T @A 128 3 A 75 284 )
5 I EURAS o IRy R AR B A T AR b R G T A KRR, B T RN
Mt o

IR G SEL RN S8 [ 1 A B 0 R e 753 FH AT 0P RS JE DU SR A 0 1 ot e A S A P (RO IR BURUS:, ELS3
F BRI R R AF R IX — [ R A5 o AR S AN TR R 2Rt DR B AT U R £ Ky X 2% 24
b A E SR O T iR B a5 8 BB E AR RN BAT BT R R M E M 28 A BTG, B E BEAKK
TR, HIRME S HR M WERURRE, A a5 A R R AR G kAT, B AR i oy
ZHEMIEA. NFT Pl M2 - Bl BOEE Tt Pl JaE ) . DR 3RATTAT 4 B ALK — ]
R R T SRR TT 5

5 N “HETEER" SHBRERAERIEEPIER XTI RENHXERR

N [ AR R PRV DA R AT I R KT, B J7 FR A K 2 S RAT BRI K 31 1 2% 34
Wb RETE CREPRATEMR” O o, B R AT B SR 3 F R A A S AT A R AT
e NFT BB JoRiAs . JoBom BRI A R ATAUGH B AR R . W] DLRE B M 25 AL R,
HE I NFT Ee R 552 5 7 A R FBCR R BRI . 1 HAAA S NFT BUEAE 3R A 2 r e
B PR NFT BUE 1 ol 0 BRI R M ERE . AT SCRCME AR I SRR AR, (HHSCIE 75 KSR 58 21 65 14
ARICFE, NFT AR “ S5A 7 EZHUEBUN “Fra N7 S -RAE. JEFRMAIEANT AT
BRI TR U AE X 28 858 N4 5RAE A, AR BAT (R B 10 SOAS A2 DARIIRE IR iz v (X 28 AT i SR FA) et o TR
WY R ARAT RS SR AE I 2 v (3 T AR U b 2, 45536 MR 5IRE TS, B
VEdn e B RAT AR TS0 A A AR P e RATRUH R E R T A #idk: @ MEEETLLAEE
W LR AL IRBLHEAT I @ ML SR E XS @ Berrnl hilGi RN EHERS . Rk, fif ik
TG i el S A AR O

XFT AN, UsedSoft 58 At WV BERe Vi n] B A VT AL T I N SR AT R, RN T 7
o R ER S DRLIE Y RAT RO S SN, AT W RAT R R B AR AN SR R T T A . W A ) LAt
WCT 43K 6 2 IANME B UCE I, SRT A AT b TR B, I RAT AR BN Tt . 1&H
FETRHRE WCT FLWAN, AT RPGETIERLA, AHRATRIRE B TEEME, IR & EIE R
IR, ASBE U I I 25 AL B VR R A R KATAT N3] AT AR AN, RATAUITE S I R ATAT AT
BWAEL — R ARSI R B A R DL B 51007 AT . TS B AL RR
RN =00 3B, ARRAERRAT AL AUR AELE ) — & A RTINS i s 55—, 1ERERRIT A
WA A AL 5 A AR EAE 2 RIS BAOC R B=, AERAERRAT AR 58 A BL— 8 A ARAE
W 2g IR s B SRR AT R AR, TS PR E A A 75 CSERR IR A i D9 ) I
i o 5 B EALIRAT J S0 9 € 1AL R AR S5 2 A 4, 00 I JIR 55 442 4 LA 3 D9 A 2l N BRI ) B [4] -
XF T4 E R AL FEANAT 2 N Bk UL, 58 2R G RATBUR AN ZEAF o T T Bl s 30 N8 A7 AT 3 D (5 S8
EALFEROR . FT LA HAE SRR AL RRAL S AAT B DXAE TR0 & 2 A B T 805 I &= i ik 4
FEN, HWEERATAT A58 2w LA AT BUEAT I . 26 = AN FIEE DO [ O AE BB =B i ig, A
102 WAL ELIE P02 e B F 0 v 15(2022) 7 0192 R 4) 1008 5
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FIERIH T AT EN KR, VLR T A5 Rk i R (BRSO RE I SR R R R AT L
PR TR A 7538 T 3R BT, 5 R8G5 B AR TR T 2B AFBUN S 1 23 22 18] iR 2 AN BE [R5 Ay
LUK IR L . By T R 9 1R 4L 7 E 2 L& S A I AR L B il (st oA 1
FETREAEY, BUFSET I H A OS5 E R RATBUR R ENE M 2% L& R mT RerE . [RI,  ARR
IR IE I H B e BN M) 2 AT S 38T » R S R R AN AR B3 T HEZh AL 2 A JE
X RAT AU A R 48 PR X977 5K 38 F AT e 2 3 BUE 7 I = A T BN B R 2 BEXT AT
ORI A F S Ja S 25k T AAT 280t S e e A 3 ) DI Ky — 2 i 3 IR 4 2B 58 5 il OH A L A1) 7 48
FORAMNUERRAON o PRI, 3K FF AN B A AT AR B DU 0 28 A S5 377 5K 3 F0 9 AP A

&E 3k
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