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Abstract

The equity cession and guarantee system originated from the Roman trust system, and with the
development of China’s market economy, the form of equity cession and guarantee has gradually
diversified. Since The Summaries of the National Conference for Work of Courts on the Trial of Civil
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and Commercial Cases first recognized the applicability and validity of equity cession and guaran-
tee in 2019, the relevant studies have gradually increased. The debate on the validity of the equity
cession and guarantee agreement mainly involves the principle of the legal right of property, the
prohibition of the liquidity clause and the false representation of meaning, and it is clear that the
equity cession and guarantee agreement have validity through the analysis of the above disputes
one by one. The implementation of the equity transfer and guarantee system in China also faces
problems, including the internal relationship of whether the creditor has the qualification of a
shareholder and whether it has the rights and obligations of a shareholder; and the external rela-
tionship of the relationship with third parties, the relationship between the shares held by the eq-
uity transfer and guarantee right holder and the target company, and whether the equity transfer
and guarantee holder needs to bear the responsibility of defective capital contribution. The inter-
nal problems faced can be solved by strengthening the effectiveness of the shareholders’ register
in determining the qualifications of shareholders and clarifying the rights and obligations of equi-
ty transfer and security rights holders; the external problems of the equity transfer and security
system can be solved through the protection of bona fide third parties, the right of the equity
transfer and security rights holders to enjoy the right of priority of compensation, and the liability
of the security rights holders for defective capital contribution to improve the equity transfer and
security system in China.
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21 BRERERMBCEEREN

VIR e JE ) B P ) — T S O, 322 S U SR 1 T AT A 2 A e I A E . A
AREE HEEMIRL  PIBLEE I AT LAAE I 7 BUE B At AL 2 [ SEBL—FP g [2] . A dEt, i
BOE SR CBA TR SONE, SYPGEE WA IR0, A4 #iX— J5 5 BB e k48 Ok
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B, BRUES R A RYIBEEE N ZR R, BBGE SRR T &1, HA
A EFRBIITARIBE o BBAE SRR BCR S F NS TTER 7 IR AT Z AR, XA 5
R L R LA RN o X TYIBGEE JFN R RRE W BB RS 75 iE e e, T
RIE M HN L E B RBBGE SHER K & R, ARZ B —BIRIZIH .

HK, BRAES R SPIBGEE T L RLE IR E I AR R[3]. YBGEE R ARG 1 e A
TP BN A5 5 NI 51 S A BAZ B0 2 6] R LA R TEAE MR RSN Ak 2 AL NI 77 i 25 2 4 K U R 3
M BIAEG A 2 1) H o T BB S 48 Ok 1 AR R AL 137 I 51 3 8 B AR, 2 /N 4
W AT R B I EEF B, IF HZME S BRI B AR EEER TS A, AL S HERE T
A ARBE GRG0 FBe, R 655 AR TR M ES 2 —, SYRGEE RN ARSI
I, BT CABERGLE S O PR S PIBGE E SR B I AN A e

22 REFREILRRER

BRI S KA AR AE 1 55 NAEGUBUPIR Jiiii 2 H G #CIETR B 6155, BN 1 ANk B B 2 5245
AR E BRI AR, R 5T BRI O EDE F R TS, X i
i AR S NS AR TN E T AR AZSEFRN T IR 555 AAER BB O H 7 2,
B 1L TN T AL B R A A 2, IR IZ s R T BT i g B, IRIE G55 AR
mARZANERE, g i E SR

THEATAEPIRSER, 7 R AN i S A o VAR i SRR TR TR A A R i EAT A
A, QR HAME S R BRI RO, MR R A RIS 4R RN, IR R b K B AU ik 4
RPN A is FARAR RN B 2B R0, SIS S5, AR
& MERIEZE 6155 N[4].

FEBALE S RIS, BUBON 6T 55 ARG AN RIS B2 N 24 st Bl 0 O REBGEEAT IR 5, R 55
HIE IR RIE BT N o IR A L SR AE G 55 NTCVATR R G55 I, B CIH R T B E
A BURN, AT DA IR _EIR W R AT 5, P AN i AR IR A

23. REMREMNNBRERT

I H ) FORE D R AR AT NN 2 B AN AR R I, SR AR R R IAT s LR
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3. Rt S1EAREIGEER

FE SRS RN RS 5 R, Sl SRRSO iR BT BOE A GRON 5 55 AR RS
FEMES RPN, it 5HRATRREER. FBSEK. SR 585 RS S 5 s,
RGN G655 NN . = N2 IR R, Wl “HRTFBOBEEE B 107 skka. SR,
SYRGER L AL SRR, AL SRR AR AR R R, AR B BEFRFR I 3 X )
HBA, R AR TR A AR BCR . BTRL, IAE SR ARAL B R BN A 75 BRI 7 2 S B i
B BIHE AR AT BRI R, 38 R e 75 TR R A 5 AR W A AR 3 DA B B I 7 A [ 7] P AN O R AT
LTI, U AR[7].

3.1 RBULSEEABXRNFIL
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— IR, T EAE B R M AT BT . AERAGE SRR, R SRR AR BN S BT TR B
0, (AR A TS AT B —AHE R, AR T BASE A BR ST A 5 o AL S 48
FUHHAT T R B A I ARAE B 7R 2 M P AT B 15 S i LR AR A (A

HR, BAGE S ARG AU B, SRR G5 LA, A RN 75 8 24 %
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HRIAFMEEENT, A SBAAE SRR H KR ST . IF X T B 2 B I & B
BB S HENIER G AR ik SHEEN, HRTERES 5 R GH LSS
S5 fi FELAT 5 B 5

HIR RN RE B A BGEAT AL 21, WCIBUBAUR 73 LAB R AR AR (0 — TR AR, ik S5 E R
NS HBRNLELEAPITE O, A5 LRI SO 0 BRI AN DL SO 7 208 2 an e s 1 2 5
MAREELE S RN AR, BN E A L ERBR, AZAA BB, BE sl A fe e
AT RPN AT 73 4L[0], A5 WA E SR A B A, BN Sl 74 N5 AR I A ALK ABUR A1
M, A F E AR R AT BN, SUEFRE LS ERATER R 2 73 RRL S s,
M2 2 7] 5 HABB AR U TEIR AL S RN 5 BB Z R BUR L35 224, 2 Rl e AN #4720
LIRS LA E N2

i TR SR AL BB LT AT R BORAR IR R, ERBUESIHRIGER TR S5,
RN BE S I TR BRI RS B ? & B LIRSS IR R M 5 B2, W2 id iz i 2R
REIFRBTENATHER = F, AR E 7S5 HEE ARG .

e X A ) R A AT AT DAHE St FE DR B 2R B 1) 41045 T AR BURFR 4 0T BAEI 45
PIAS L, BN — BRSBTS, KA A B2 3N 2 T S E B (i i), IR BT
I EEICICE; R BB AT RS 5B 8. AU, TR EPIASFGE, AT
2 A AT IR . BURNAE DB IRBCE LIRS DL R, R RIEN A2 B AR FAIN? b S5HEENS
BN SE BUBBLE 5 i AR ORI 5 3L 552k 32 4% E#RREE TN, (ELI AR A4 MK B R 7 A m) /0 B 5
J, I BB BB AT A0 Gt BB A F], AL BBGE SR EEAT Z Wl aeid 22 = (1
A T IR A AT AAE — e R EAS B

3.2. BRBLLSIBRMBXRIFL

321. 5E=ARXE

TERAGE ST, BBOE SR AN B @ &0, M FEW LB =N, BAE
S NAEAEME OB AR AR A B SRR MAFAE, JF AW LR Sid s B ik = A
SFARABF= AT MBI NIESREAR TG RUE, RS A SHE BB RS =N,
PR 28 = NFESMI L 5E A mT MBI GARUN, AR AR AE RN, 55 = AR st AN ik i BB A
AR FH=NRERTEULIEA B RSB ? FHERIAEERE =T RR, MULAKRIGNAL
BEN, W RERESHEANNFI, TSRS E = N Z A RF R S i, S Ry
SRR 85?2 7658 = NIV IAUS BE 75 S AT IZ AL 2 36T PA_E 4 B0 WA A B 2816 41 W
TS YE R EAL G AT BUR MR E PE[10], 655 AR TEBOHPIEE = N HISREIHAT I AW A i
45 NSl SRR AT LA BRI N S 0 B 28 = NIl 34T, AT AR 153 55 AL S48 AR A FE
BOLE 4R LR R AR AR AT
3.2.2. BRLLEEREARFRAHBEHFEATRINXR

JEERLE 5 48 AR FE R 4 B A5 A 5 25 3 NBB =1 HM B, AR AR M 2 T RoUR] 2 — ol sk
N, TEBARA TR, RN AT DA TR . SCRFIX — W0 A1) 3 3 B TR A AR A 8 AE 22
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Fi AR, HHORBUNAE H AR 2 w850 Ja 0 H AR A R AR AL, T AN BRI, XA A S
FEARORAURA e BRI 7= A2 00, 2 s VAR BN R R HE R AR S S22 (B AR SE S2 £EAL
7 SE B AL AT AE AN 20 B = NI R 2o pl 0 3 B8k, T BBEBGLE S4B AR AT — e IR, e
B NRAMERIZE B S HRIAAAE,  FrCLRHERBUNAE B AR 2 "R N SCRE A kx5 iR = A
SR HIRUR ?

3.2.3. RIULSHEFRNAREFEIERIEEL FTRE

FERAGE SR AR STE M B APIRIL T, VPR 13 H R SE R A BBGL S5 45 ER AR 4 5
I3 2 ] 1) At 15 2R AR AN N E 75 2R B A BURI AN HE R AN JE AT H 58 557 I RE T A R B A BBE AR
RS AR R R A B 2 R YRR AL BT R, A OSUBOR S SERRRUA IR A AR 541
PRI — 3 Rl Pl d 4 OB UL A O A XS 5 A R A E S BIES), ZRBU Sebr il 5 A2
SEBRIEAR, TR IZ A SE PRI A A At . PRIRa A th 30 W 2 i TR R TUEA AN &ME, B4
SCBEAR H TS B RGEEATH2 6, T SEBR i) B2 N S URRE N AR SEPRIc R o Fir DAJE T B 44 B8 IO AR SR b
FERRYEX — I, (ARE) AR =55 26 2, 4 SUBRZRANS DAL SEBR B8 A Buhkmi 16 44 & 48
B 55 3. AHRBGE SR 5 a4 1 BT 2R HLE, EBBGE S H AR T R T EAN R AL =4 & [11],
JiT AR T B4 Hh B8 rh 44 SUBCR AT DAT AR BUR, - Ak TP B BUR] SC55 10255t A4 SUBCAR JBAT HE B 055
K, R IEOE T RBGE SR A E .

4, ¥5eERILE SRR
4.1, SFEEAULE S8R AR ] B AY N

fEESCh E g fEt, IAUES AR A ZE T — RGNBRR B A E, 2
MNBARBURN G S IIATAE B H e AR B I8 ok R BB B IOBUR 5 355, BT BLIZ A 1] i
(e ok RS REARE ), EHEWALT .
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AR EAT AR, T EAR BRI, B (ARNE) 5 32 FME T HIRSHEA T
MR A, AR BARE S AR 2 NHR AT AN TR e, AR T AR AR A HC L B
(A AR AR 5 S35 SGZ AT A S R0 2 FE AL SR 0R R, 35 2930 AR 2 =) B FAt B AR 2 T ek
PR TR — A SR, I B AT IROR B R EIL RSO T, AR N, 3R
T BN R BEAR HEAT T o i AR 4 M B B R A RN 1 s kA /] 5 HABBR, 253
AFHINAT o B DABEAT AR A4 WG 80 Bl T IAGE SR AR I 90 N = NERR BE %, AT SE 4
Hu A % B BIBUR S 55

4.1.2. EFBRBULSEHFRRANRFE X H

KRBT A AR I, AR O AE T, RN Z LB A 7 B R
() H B E T ORBE GURU SEIL, - RS A R A 2 NS B, BA AR BRI LA, 4
S CRAARIERE X TAER R NRIEME A L) 3T RBIME(Z)) BN %: AP IET A 7 B2 HL e i

RASEAT B X5 i, ERENS 2 5 655 AN BEIT £ 1 B0 75 R H B AR RVl N ARHE A FEE £2 S0 A, IR AU 9 48 SUBER AR
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DRABN DX AL BRI 7 B 5 SRR, BRI BB T i Rl 2 B B B [12] . BTL, 2BEH VORI DIAE 2
HNZIEGHHAHLERREL T, Re 8 E AR N E B, B LR BIAR BRI SC55 W 12 24 58 Rk
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BIEARE, AN UABATIEAEREAT IZ AU A Ol e ik, FRAE B R EC A R8T, X AR
WA BORIAL, AT DU AT A AR BN - T OB LE S T AR PRSI R R A 2 A R RT, T BAAE
NEAFITERIE IS, 35 HA R BN R A FURH SRR, fHERBUAN N T A 5. ik,
i R o ]S AR S O, AT BRI, S TR IHER TUE

HNHENCEPEE T BBGEE SRR H 1, A B RN R 2478 B L 5 18 OR (4 78 B P9 AT
REBZRBA], RN A R RAEORES, Sk, REHORE B ARIE, 5RO AT LT AN L
FHER H B AL BRI [13]0 BEi 22 /] 5 EBRR Q2 R0E 1 AL S RPN AL, T BAE R
NFFANTGZE [ 28 7] AR AHIE T 54T

4.2. FBANL SIBRIMEBEIREAY I

421 RIPEBEE=A

AN VE A RTE R I — AR, e AT 4 FAM R BERERRREAS—, HH
(RN T g5 5 2 49 HLRARAE By A . FEERGE SRS, BT BB AT RO A e 428 T
H &, SRR S % AT DLAE VR T EACRIAN I, BN SR RGN, AR 38 58 =
Ji R R . SR, SRS 5 =07 B BB E L SRR R B, FTCA L R & 2iE
FHANIE SR N B2 55—, AU B BIC R AN s 58—, 55 =7 o2z AR
it H=, B UIUESBERERNR R S IES: B0, EE=S5HRAZS 20, B
B A 3 7RG T N TIFEMIATHIEL, EHWE =R NE R, T bliEy
Mg mAniE, WE = ARG AR LMIEAT TR RS, sk, B RBNCE T AR A M AR B TR
A, AT DU IR AR I AR EN S = N A B SRR Q0B 42 SO ZR IO PR AR B H 7 [14]
gi b, RSB RS S NSRS BRSPS = NS BIERCR A Z R R 6, & 38 A i A X

4.2.2. RRLLSHEFRNAZGRAZEN

HRBNT LA Z AR A = K, BTSS0I F B B T B2 AL S HE R
ML 2T . BB AL AR SE B C R AT, B SR E HAl B FIE AR T 8T, B AR
FIERE AR N ERRNZIAGHEAT T, RIFREMHAB G RIE A, T REBON AT ELEAT I
SR ERIRON, =, A HORBNBCA IUSE AR 1R H AR =] 8™ R S50 kB B RS
FIAR A A B — BB AR R, BGE SR DI REANRESE TN,  BUR AL S R I R 2T
S[15] ABALSE S BB 2 TE I 521, N 17 P 7 BN A 2, AR AR AR RN AT (5 32 44T
(RIS, 2 R IURCA A H — 5 X PR 1 o

4.2.3. BRBLESHERNA R AIBRIEEH BT RIE

HRBNAERE E H 2NN SRR BAEAREE T, HRBAIIAE S L2 Db AHE B R
BRAML e A BOBGLE SR LRI SEBr H 1 2 ) BCHAR AR &5 FII S DL R, BRSO 5] I BTRE 718 2
SAETICE T FHACHBREE . AR VRN 2 2 A E I SEBRFF A N, X HAR A A1
URLNAEIE H IGO0 R AL FME i Lid @ aE R, WA GEHRBGEIZARI A & . Frel iR
A BTN BCE H bR 2 7] B LA B AR BRI R AR SR IO B SRR S G EE . 28R, e fk
BONAAE 7RO B SR )n, AT BAAAE SRR ANBETIB £2 . IF B i R BN AR SHERAE 1 58 () STAE ik
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PR FE b iy T HAR IR, PrRARSAERTRN . Bigs AL b SIHGRAL AR HA B R B = AN
AR ATV, B AL 5 $E R o B2 e il ok 22 7 SRR 28 P A . 7 2 S PR 58 3
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TRIIEERIIRSS, RIS AL SIHRBIEZ, 51 SUBRBL SRR KK K FE

SE

[1] Wk, RRGE SRR EIE]. BUs 5iE4E, 2023(3): 161-176.

[2] Bridge, M.G., Macdonald, R.A., Simmonds, R.L. and Walsh, C. (1999) Formalism, Functionalism, and Understanding
the Law of Secured Transactions. McGill Law Journal, 44, 567-664.

[31 xUmesl, FhsC3E. T AR A RIEBGE 53 A% O 7 BRI AL [I]. R R =R (H &R 0R), 2017, 19(4):
353-357.

[4] EH%E. BAGLSHERIK NN R SR 5[], WM&, 2020(6): 36-50

[5] *ZEAH, WiBedE. BRALLL S48 ARk i ST JE 0], VLA T SR AR, 2019, 34(5): 44-50.

[6] 5. MAGLESHOREEMIGE . B0 B EF R[], 7 BRI SCH2FFAR), 2021, 43(5): 153-161.
[71 #AmeE:. WAGESHAX B[] % 5, 2023(8): 85-96+188.

[8] FEMGL. B /il T RAGE SR RO IE ], FE A, 2022, 6(1): 33-47.

[0] %R, BRGLE SHELRA 2y R G B STUE R AL[I). R BV, 2018(6): 239-257.

[10] fATAfkud. R SHRAREAN PR 5 EMD]. btk TRHERGFEEFIER), 2021(1): 45-52

[11] ARk, BAGESHRERERCT M IHERT L[], B A%, 2021(1): 34-45.

[12] EB. BAUESHEEM BRI S TEH5 ], HINBUE S b 54), 2020(3): 87-102.

[13] IEFE. RIEME R T IREBOL SRS A N R S G ——E T4 187 tr & A s B i & A1),
L RT3 TR 2B (SR 22 M), 2021, 23(6): 161-168, 175

[14] B, BRI BBGES AR ATEEAA RS S E[I]. R W B OR 24, 2022, 37(1): 82-94
[15] EM. BBGESHHERART BT[], AR REBNEEOR 2 B 244k, 2020, 20(2): 65-69

DOI: 10.12677/0jls.2024.128719 5048 PR


https://doi.org/10.12677/ojls.2024.128719

	股权让与担保制度探析
	摘  要
	关键词
	Exploration of Equity Transfer and Guarantee System
	Abstract
	Keywords
	1. 引言
	2. 股权让与担保协议效力的争论
	2.1. 是否违反物权法定原则
	2.2. 是否违反禁止流质条款
	2.3. 是否构成虚伪的意思表示

	3. 股权让与担保面临困境
	3.1. 股权让与担保内部关系的争论
	3.1.1. 债权人是否具备股东资格
	3.1.2. 债权人是否具有股东权利与义务

	3.2. 股权让与担保外部关系的争论
	3.2.1. 与第三人的关系
	3.2.2. 股权让与担保权人所持股份的目标公司的关系
	3.2.3. 股权让与担保权人是否需要负担瑕疵出资的责任


	4. 对完善股权让与担保制度的建议
	4.1. 对股权让与担保内部问题的建议
	4.1.1. 强化股权让与担保中股东名册对股东资格认定的效力
	4.1.2. 厘清股权让与担保权人的权利与义务

	4.2. 对股权让与担保外部问题的建议
	4.2.1. 保护善意第三人
	4.2.2. 股权让与担保权人享有优先受偿权
	4.2.3. 股权让与担保权人应承担瑕疵出资的责任


	5. 结语
	参考文献

