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Abstract

Article 12 of the third Interpretation of the Company Law establishes the legal standard that a
company’s shareholders’ withdrawal of capital contribution damages the rights and interests of
the company. In judicial practice, the people’s court will conduct formal review and substantive

SCESIH: xR, HPEE. AR BRIk BOAE bR ERT FC[). 75, 2024, 12(8): 5064-5071.
DOI: 10.12677/0j15.2024.128722


https://www.hanspub.org/journal/ojls
https://doi.org/10.12677/ojls.2024.128722
https://doi.org/10.12677/ojls.2024.128722
https://www.hanspub.org/

X%, FEE

review when examining whether the shareholders of a company have the behavior of withdrawing
capital. The main points of formal review are the time, subject, consequence and illegal factors of
the behavior involved in the case. The main point of the substantive examination is whether the
conduct in question infringes on the company’s equity and interests. The common forms of with-
drawal of capital in judicial practice include making false financial accounting statements to dis-
tribute profits falsely, making fictitious creditor’s debt relationship to transfer capital, using re-
lated party transactions to transfer capital, and other atypical forms of withdrawal of capital stip-
ulated by the backstop clause. The defense of capital withdrawal mainly includes the legal facts
that the funds transferred from the company account are legitimate loans to the company, there
are real business contacts between the shareholders and the company, and the withdrawal of cap-
ital withdrawal does not damage the legitimate rights and interests of the company.
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