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Abstract

The agreement of “issuing invoice first and then making payment” is common in commercial trans-
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actions. However, in judicial practice, this agreement is often circumvented. There are differences
in judicial practice regarding whether the payer can raise the defense of prior performance based
on this clause when disputes arise. The difference in case causes also affects the determination of
such defense rights. This agreement is the result of the parties’ autonomy of will and does not vio-
late the mandatory provisions of laws and regulations. The defense of prior performance claimed
by the parties based on this agreement should be respected by the court. When determining it, the
court should also consider the actual situation of the case comprehensively rather than simply re-
ject it based on the principle of reciprocal performance.
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