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Abstract

In the process of the formation of the unified European market and European integration, the inte-
gration of European private law has received high attention from academia and judicial practice,
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and the call for the development of a unified Civil Code has been increasing. Based on this, the 2009
“Draft of the European Model Civil Code” (DCFR) was born. When studying the textbook of “Property
Law” in Chinese Mainland and the relevant provisions of the “European Model Civil Code”, the author
found that there was a great misunderstanding of the provisions on the effectiveness of the dissolu-
tion of the DCFR contract in the textbook of “Property Law” in China, so he misjudged the DCFR
model of property change based on legal acts. DCFR adopts the system design of “liquidation theory”
for the effectiveness of contract termination, rather than the “direct effectiveness theory”. Clarifying
this pointis of great significance for law students to study Article 566 of the “Civil Code of the People’s
Republic of China” and to gain a deeper understanding of the normative design of DCFR.
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1. ERERYR

2009 4, BRMIZRALIER AT T 2008 SRR FLEHI T 2% R AT (BRI TE RE LB ) (LA
AR “DCFR” )IZNEE, SRz A b3 [ 2 6] VA SR AT B B2 A 3K [RU bR vf, ) i e 5 Pl 2 P i
PP IIZESR[L], 1E COIBGE) #oRt, RSB AP B T DCFR (BRI & [FIVA ML EES) )
55 11-510 50BN E . fA1F6HE, DCFR fE& FMBRIITEL T, HI4MRAIAIT NI TG
P, TAE & R T A S T 1, MR EIE, B, DCFR RIS R 0 — A “
T R AR, X SR RRIE TP AR SR BRI . AT S, EEA P TH )
A —RIRE VB RER S G RTBIBT, —RBM T “WEHEU” SBUT BT, A0
XTEEAT 0T, JFXT DCFR AEMIAAZ s B (L 4 ) SE s Al it i

£ DCFR 5 111-509 25 IIHUE & FIMERRIFAE R TS R RIGZFI A FIFRRIRER L
FETHKAREAT L5, AW G RASHAH KN, EASSBEFDEARFKTEERI. WS FE
B, BRSO AR IR SR R IRE ARG, IRA R X 56 R 15 A B
AR, FEHHFT, REEMGHS IR “ SRR YRS 5 “ & R0 BRE R
FIATEREN . & FWBERIEO) EERERAREAT 55, AT & RTERUE A [F R R Z RIR 2
1o BRTEREITE L 253G R0 55 NKR BIE FZET Z AT IREs, JCHAEXU D& AT I 55,
AT RE T EARE A R R IR AT IR G, RS FARBR AT OL T, BARARER A MM IR 2, (H
EARTARBEATE >, B H KRR U R ER AT RVEERES, AW A RO E 5k
QSR HR MR W O W R 5 RO 7R 38 A5 (A 5 R JE AR PR R, SEBR BB 1 IX P Al 72
AR 5 X 5] o

o TR 55 TR JE R AR AS DX U T Ak B DORT AR SR (AT 7 2R 200, i e 280 5 7 381 5 ) ) B AR 2
TIRBAT HIEER o AR BR R BRI A D T R BIRERRAT IR, AN ZORIK R 2 & [RI 21T AT AR 5
& FERFENRE B E FZAT AT AR, A2 — A i R IE 355, B LA B AT I (1
BIE, X XREBRE I EE, S FEICHN, REBWEGEE G, YBARS) 25 A R
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JEN, BCAE FTER BRI (GRNE) KNG EERES. MESRBENEE T, bTa
R 21 AR 584 5% » IR AR B AN LA T BT AT BRI, T2 2 5 R RAR Ja KR 34 355
R ERE, RAEREHRAEIELE “Prep 3307 BRI B e e rf SR AR 2 (1 R AR 2] -

2. )RR #T
2.1. DCFR 348U T AL

MRS IR S PIRAT NI ZR, KILORAEAF 50 7721318, DCFR ( (BRI & [RIVE
PREEE) VIHEZE TS, ] SO BT IR I, B AR B A FIMRER . JC R e I BLRIENL
il EEEBIR S HRAEW ZEZAE T 6 DCFR 55 11-510 40T, $2H T “Hreh 3307 S, ICAE R
ANTERAEIL T AL BRI N — R e e BRI, A TANTE & FIRERIN, YIRS AL
JIRE RN T RE RN, TOAE & (R JC R I, A s S T R k. BRI, X — 451 B i
SR EID IR FAFAE — SEASR I e, JCHR HON & R 5 & R TC R e AN ™ i, A
T TEREUL XTI I .

EHXf DCFR X FMIBUT NI, (SERISHHEZE S (DCFR)) I A AT B (28
VII-2:101 %), XZXERVBUT AGERIIIIES: . SRTT, R SR “DBAT NERE” , MG HRT
B R ERR T B ARG N DABEfE . DCFR 25 111-5:109 6 0E, & RIMBRABA M &A1, 2R
AT BB BIBUR SO ARARAT R IR, BMES RIARER, O AR I LA B I AN AL R R

R XA T DCFR XIBAL S A& AR 2 18R AR AL AL . SRR # SRERL frd R
FELIERR ST, AR CBATAT NHRERR . I, YRl @A CA RS [ B AT Btk 1Y
178, BARRME, FHRBEEFERRNSCIEB]. EIHESET, Fridmysd “ " 2w brm
3L, FRARSEBE R B AL RROL

U4k, DCFR AR HAEME R IEAT RN YIBAT N GRUAT A, EILES 111-5:100 ()45 ik 55 B
T EETUE” 2N, RYIHEFON6NE LS5, MAREZE TYBORIE K EiK. SR T 205 KR
i CE R FEBIRE” Mt G R A R, B T Dhae 3 Gt A B AR B [4] .

REREEUREW AR I “ 3 207 W08, PRUT A BT AN, (B R R BRI,
DT & R AT A [5] . (HEL AR RERSHEIEAR “MRRR” 5“2 £ DCFR HEZL N S5 X Al o
BRI E S FIRE RO, LA AR LSS R IR BN BUAT N IR I AT IR
AR T IR R AT S S8, AR R 2 e AOHESE -

22. “BER SYRUITARRMHREM

ARG “EHEULT WA, SRR A FPIBGRIE A N R NI SL BT, TR 9 5 55
JBAT o XA, MRS FE, R ST SORE, WM IRE . Rl ol SERLEER
H:TUE[6]. 7E DCFRKR T, RIEATHIFAIE TUBCES T VEZ, TR T HUBGE 5 55 4k 4k
A XMIRA LR T BT AAE RS ET T 0 “H A"

“UEEUL IATE S FXIBAT NI ), TR NS R BRI A B 38 KA s) .
B, fEERIFARE A AT 5 ST A AR e, R T BUBNAE —E 1% NI RIBE KB . X
i SRAAE VLG L T8, TR IEAT NS ST BL AR ORI e [ 7]

M HURAR I, TEERR TRV R L& [ B R SE R RTIR, EE F EA RUET, HrE
ERIIBE RN S, RIE S RIS ARRR[8]. Blitt, IRIEATAARBEWAAT )y “ R A, TR
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DNTE S BOWR T AR S A BBOE R . X — mi S E (RIEM) 56 812 2k T “ LRI HLZIRIE” AN
P8 ERE R ERE TR AR & R AR A A SOL AT T 1 DCFR B SRR & R B BOVE RO ) I B AT
JERIRAT, SRIFVIRUT AR 6 R A B M0 08 IE L 755

2.3. BFRIBBRBABNEZLD: BFHEHIERNMATBRIA

DCFR 8 111-5:109 #&5%F & [FIf#ERR A BARBOMEH W FAE: (1) IXZERBAT L5 (2) ARG K
BEAERTTs (3) CUBATHR A IRIEHE TG H 5T . AU R VIS HE UL R S 8%, X 7 T JBAT
N5 5EHE SR ZER . BT, DCFR HH) “IRIE” HAEETMAUT AROIH & M2 EHES,
T2 592 L 3s S SRBU AT 9] -

TEE UL O EAE T8 e BURE R R S B R . BRI O BB e Gk, A
VPEE T ARBRAT AR E R 2 P . B S ARSI, SEILE R RR IS B 4850 XU 23

FHECZ T, “EBERIU” W F5KA RN H 3% S EAURE SR . R 20 T & FETER
R, B RAREE CIBRAT A AU T, RS RS AR e, RREZW BB &Y, B
A5 EYIRUAT 2 5y 3 Rl P W 24 10]

24. RBESHEN “FhE” HFEHEY

“Prep RS AR REE XTERE S GEH I 2 1857 & i — AR AT, Sl R S 2 B S5k
AR L, HAZOAE T AT NETE BRSNS SO S e F R OC R B, &
SRAE TR [F) RSB R BRI, BT IR0 R AR B AR TS I AW . X — PR UT 1 404
MALVE S & RIS RO E 75K, ARIMAEZ AR S5 M AE RO S (R Bt A L AR B B 1)@, U R AE
DCFR Fr#MIEAR R T, “IrepE 307 RAEFRME B HMRHESL.

“Prep 27 BRI FIRIE T RUT N S BUBATAT N Z RIS, R R AR AL A IR R A
IR ) RS, FORE R IEAT Ny — 7 AR B BRI, 55— 5Tl SO FAE N iplE S 45
RAOWE R BE, RSB PR, BATFSBRIBGES “WBUT A R 5 “BUBUE R
JREME” X525, DCFR 25 111-5:100 2 IFAMUE, & FIMERR AWM KORIBAT I 10 X 55, X T CEAT
o FEABESRYIBCIRAS 5, IR GE T WIBUS e B JEAT J5 B ARL 7T IRIEALRE AR U F 5K,
HAERAEWEREY B 305 E[11].

EEBMRE, YRS RBEMR A AT SRS R, — Ba R AT R
fEbs, RIESCSSURUBIAUT A E5K, MARZRYIBUSARE .« IXBETRIE I ARERE IR AR R “ TERTE )
BUT MR E” » TS 5 T BARG AHE R SEBL . Biln, EXRBMEEFES, AMANCHD
MG I RIT B IR, A @RI, IR I EOR I A BAIRAT AR RS, TR 2 T A5
EFEIES R MEESCSS FRIE “Prep 307 2, W RN 2 RUT 8 5 6BUT MRERIE, X
R E R RTCIEGE—. Bbhh, MSABRERAR FORAE, “Irrh 32 07 FET7 iR 2 Sk = WIRHT X A Wi b A - 451
s AR LR RERE RIS AT AR AIRUAT 9T ARG DL T SSRGS (557 bn AN, Hub 3
BORIRIE I A A EME . 0 DCFR AR RS2 1 S 0is i A2,  BIEIEZR 111-5:109 2% S5HIRTHH
MBI G CEATIMIBCES RO, IR BT AUTE R, 4513 W55 I 4 55 il id fotidk
HUEI RS, 3 G IR AU GTBO N (s 00, 3SR ULIR LI 0 — U3AE T WA 5 2 e i fRis . 5K
B “Hrep 307 FFREREVGERIENIIBAT N, K™ EHI S PIBCRS R e, A AT R A Rk 5
KT R A T BESH R BL A BUIR A o 306 T-4-4 52 5 A PSR ANA ;T DCFR 995 S AL 2R
WHRIER N 1R 8 H A 5 5 H A b, DUBTBOHLH AT AME TR, B 7 RIR U« AR 2k
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FesE PR I E 3 7 -

FECEGFAE R E RIE 5 B R RGE R o0 & AR R 5 (R R B AL BLE AR, 7B AR
REHEH R, (B @A 215 ] A BRI (P, BT AR IAhor,  HOaRIG B AR TR A B
PR, T A EE A FORUE R I, IEAE [ 223 Flume $5Hi:  “PrARUKEE, A2PBUTH
M5, T ARRCRIREAE K BT 5] K M2 AHER. 7 [BIIX— W5 DCFR SEHH “THH L5547 iR
R

i
o)

1

1

¢

DCFR X T & R AR “HE RV BISLIET G seMBE (rh e N RILAIE [ 88 ) 55 566
K%, ZUNIBEEET A KEENZ BN GFRKR, XSRS PR A SR E
T A SRS RE G IR PR A7 A, AN 22293 NURIE 4 400 2R R ARIT R gk M, B T4 205
SRR SRR — B L  R RS I 5 A0 28 AR [12], B IMESE e orah S NI R, 1T 73
BATT A, BUARSE “TEEU e FRER RO S BN . TR E S R ERHS IR
fi# 7 DCFR Xf T & RIMEBR RO HIAE, 45 RS2 X T DCFR & TIEEAT AMIA A SR, &
HE IR, REREA A ISR PR, DCFR JRIL 1 Sl I RE it & R
G — KW ST K, IRRENFRIE [ BRI A XEIA " HIZ 5T A s Rk IR A HALIER B B (R
RIL) 5 566 25 AR THREORIET DCFR X — A (0 LA I S AR fE S th RRIHALVE — Rt Re, AU
TR, T L 5 R R S L0k w5 AR AR L.

S E ik

[1] BRI ESIR S 4L, BRMBUAT EEM R, g, WRINZRTE RIE M B 5 WRNALIE IR I | 5 S 7R ya A (M1
PER, ¥ OB, & B REVEEA. LR R A4, 2009: 43-44,

[21 REER, BEHK. WAGEM]. %6 iR, Jbai: 3 I AL, 2016: 80-91.

[38]1 EFIA. PECESR[M]. dbm: T EARKE H R, 2015: 128.

[4] sk BRNAAVE G — R AL 1 FEAT 7L [M]. Jb st vEEEH AR AL, 2020: 175.

[6] ZEE. RiZaw[M] bt R, 2010: 289.

[6] ALy A RS GBGRIE L] %228 7%, 2020(5): 94-106.

[7] k=, SRGEEBESERM]. JE5ET: a8 A, 2018: 324

[8] KT, WRURIEMGAUIES G B EH[I]. E%%, 2021(1): 115

[9] Twigg-Flesner, C. (2017) Foundations of European Contract Law. Routledge, 232.

[10] FREEM. DRUT N IR i S R IT[I]. BuZitiz, 2019(3): 66-77.

[11] P, Rk AGR G B 5 5 ) M IE ). RN, 2022(2): 102

[12] PME®. (CEFRRED 28 42 (A0 A0 R THAR) PHE[I). #2425, 2018(1): 179-191, 196.

DOI: 10.12677/0jls.2025.137220 1582 PR


https://doi.org/10.12677/ojls.2025.137220

	基于《欧洲示范民法典草案》第III-509条论合同解除的效力
	摘  要
	关键词
	On the Effectiveness of Contract Termination Based on Article III-509 of the “Draft European Model Civil Code”
	Abstract
	Keywords
	1. 问题的提出
	2. 问题的分析
	2.1. DCFR对物权行为效力的立场
	2.2. “清算说”与物权行为有因性的兼容性
	2.3. 合同解除效力的核心：清算说的规范表达
	2.4. 梁慧星与陈华彬“折中主义”的学理审视

	3. 总结
	参考文献

