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Abstract

Whether the recipient’s act of encroaching on property given for illegal reasons constitutes the
crime of embezzlement is a “civil-criminal crossover” issue. To address this problem, we should
take the theory of the unity of legal order as the basic premise and the theory of mitigating illegal
monism as the discussion foundation, and classify acts of payment for illegal reasons based on
whether the giver has the right to claim restitution. Further, in accordance with the subjective cause
theory, the essential distinguishing element between the two situations is standardized as the
“giver’s initial fault” with criminal law significance. If the giver has initial fault, the recipient does
not constitute the crime of embezzlement; otherwise, it is constituted.
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Figure 1. Diagram of obstruction constitutive elements
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Figure 2. Flowchart for determining embezzlement based on illegal cause payments
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