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Abstract

The creditor’s right of avoidance serves as a core mechanism of debt preservation, designed to
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ECIRES

preserve the debtor’s estate for the benefit of all creditors. Yet an avoidance action alone produces
only a formative effect and does not directly satisfy the creditor’s claim. Article 46 of the Interpreta-
tion of the General Provisions of the Contract Section of the Civil Code introduces a “right of avoidance
+ compulsory enforcement” pathway, allowing the creditor to demand the return of property to the
debtor during the avoidance proceedings and to seek enforcement based on two final and binding
judgments. Substantively, this rule embraces the mixed theory under which the right of avoidance
functions as both a right of formation and a right of claim. Procedurally, it establishes a stepwise
remedial framework bridging trial and enforcement. While formally respecting the incorporation
rule, this pathway effectively grants preferential protection to the diligent creditor through proce-
dural coordination, thus balancing the principle of equality among creditors with the need to incen-
tivize right-assertion. In practice, courts should clarify the judge’s duty to give guidance, refine en-
forcement rules, delimit the scope of avoidance in chain-transfer scenarios, and distinguish the ap-
plication of this rule from the doctrine of voidance for malicious conspiracy.
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