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Abstract

Determining liability principles for infringement caused by generative artificial intelligence is a
central issue in current tort law theory’s response to technological challenges. The first nationwide
case involving an Al “hallucination” that triggered an infringement dispute provides a significant
judicial precedent for this debate. The court ruling clearly classified generative Al services as “ser-
vices” rather than “products”, applied the general principle of fault liability under Article 1165, Par-
agraph 1 of the Civil Code of the People’s Republic of China (hereinafter referred to as the Civil Code),
and established a three-tier duty-of-care framework based on dynamic systems theory. However,
the chosen liability approach in this judgment exhibits theoretical tension with the academic con-
sensus favoring presumed fault liability. Centered on the reasoning of this case, this article system-
atically examines the behavioral characteristics and liability challenges associated with generative
Al infringement, and comparatively analyzes the practical effects of three liability models: general
fault liability, strict liability, and presumed fault liability. The study concludes that general fault
liability suffers from structural flaws in burden allocation, while fault-based liability faces systemic
barriers in legal application; in contrast, presumed fault liability offers comparative advantages in
balancing evidentiary burdens, coordinating interests, and incentivizing innovation. Based on these
findings, the article proposes a regulatory framework centered on presumed fault liability, includ-
ing typological distinctions among liable parties, rational allocation of the burden of proof, and de-
sign of defenses to rebut presumed fault, aiming to achieve a dynamic balance between victim com-
pensation and technological advancement.
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