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Abstract

The allocation of the burden of proof in claims for cargo damage during carriage by sea directly
affects how risks are apportioned between cargo interests and the carrier. Where the cargo inter-
ests rely on a clean bill of lading to establish that the goods were in apparent good order and condi-
tion at the time of shipment, and damage is discovered upon discharge, the question of whether the
burden of proof should shift to the carrier has given rise to two approaches in practice: the pre-
sumption of fault and the principle of “he who asserts must prove”. The former emphasizes that the
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carrier, being in a better position to access and preserve the relevant evidence, should bear the en-
suing evidentiary burden; the latter requires the cargo interests to satisfy a stringent threshold of
prima facie proof, in some cases even requiring them to exclude the possibility that the damage
occurred outside the carrier’s period of responsibility. The 2025 revision of the Maritime Code re-
fined exemption and concurrent-cause proof, but still did not spell out the shift of burden. This ar-
ticle argues that a prima facie case should stop at “delivered sound, returned damaged”; conven-
ience of proof has limits, and document production plus expert assistants can balance the parties.
Based on the legislative explanations during the amendment process, remaining gaps are better
filled by judicial interpretation.
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