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Abstract

Training generative Al models requires the large-scale use of existing works. Whether such use can
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constitute fair use directly determines the compliance costs of training data and the scope of com-
pensation for right holders. In doctrine and judicial practice, boundaries have been drawn, respec-
tively, by the stage of use, the nature of the act, and the purpose of the actor. The three approaches
yield mutually exclusive conclusions, and their standards are incommensurable. The fundamental
reason is that the basis for delimitation is drawn from industrial-policy balancing rather than from
the rights structure of copyright itself. The exclusive effect of copyright extends only to the expres-
sive interests of a work; the boundary should therefore be drawn according to whether the use ef-
fects an expressive substitution. Specifically, non-expressive uses at the input and training stages
do not fall within the scope of copyright; at the output end, an expressive reproduction that is sub-
stantially similar falls within the scope of the exclusive rights; memorisation is to be assessed at the
output end rather than at the training stage; and expectations of revenue in the market for licensing
training corpora are not legitimate interests within the meaning of the three-step test, owing to the
circularity of the argument and to the absence of any object that can be priced. Constrained by the
over-expansion of the reproduction right and the closed enumeration in Article 24 of the Copyright
Law, this criterion currently has no room for application under existing law. China should stipulate
use as a work as a constitutive element of copyright infringement and add to the Implementing Reg-
ulations of the Copyright Law a text and data mining (TDM) exception accompanied by a machine-
readable rights reservation mechanism.
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Bhttps://www.wipo.int/wipolex/zh/treaties/textdetails/12214

®wendy J. Gordon, Fair Use as Market Failure: A Structural and Economic Analysis of the Betamax Case and Its Predecessors, 82 Colum. L.
Rev. 1600 (1982).

2 Autorité de la concurrence, Décision n° 24-D-03 du 15 mars 2024 relative au respect des engagements figurant dans la décision n° 22-D-13 du 21
juin 2022, https://mww.autoritedelaconcurrence.fr/fr/decision/relative-au-respect-des-engagements-figurant-dans-la-decision-de-lautorite-de-la-0.
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