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Abstract

Trade secret is an important strategic resource for enterprises, but there is a long-term problem of
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“difficult proof and difficult rights protection” in infringement litigation. Whether the distribution
rules of burden of proof are scientific and operable directly affects the actual effect of the protection
system. This paper comprehensively uses literature research, case analysis, comparative research
and normative analysis methods to examine the theoretical basis, current rules and practical appli-
cation of the distribution of burden of proof in China’s trade secret infringement litigation, and fo-
cuses on the analysis of the transfer rules of burden of proof established in Article 39 of the Anti-
Unfair Competition Law. The study found that although the current framework of “preliminary proof
by the right holder + rebuttal by the alleged infringer” has been formed, it still faces three dilemmas:
the negative facts of confidentiality are difficult to prove, and the criteria for determining confiden-
tiality are not uniform; the scope and trigger conditions of the transfer of the burden of proof are
not clear enough, and the boundary of the defendant’s burden of proof is vague; the inconsistency
between the fixation and identification standards of electronic evidence restricts the effectiveness
of evidence. To solve the above dilemma, it is necessary to promote the coordination of legislation
and judicature: to clarify the standard of proof of constitutive elements and the specific scope of
responsibility transfer in legislation, and to improve the supporting systems such as evidence ob-
struction, electronic evidence and evidence discovery; judicially, the referee scale is unified through
guiding cases, judicial interpretation and trial business training. Only by constructing a special bur-
den of proof distribution rule system that takes into account fairness and efficiency and balances
the ability of both parties to prove, can we prevent the abuse of rights while effectively relieving
rights.
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