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Abstract

The traditional “notice-and-takedown” rule operates on the premise that infringing content is lo-
catable and removable. The technological characteristics of generative Al undermine this premise:
at the input stage, training data are transformed into model parameters and cannot be removed
through deletion operations; at the output stage, the probabilistic and non-deterministic nature of
generated content makes it difficult for service providers to precisely locate and block infringing
content. These two levels of obstacles jointly lead to the functional failure of the traditional opera-
tional logic centered on “locating and deleting specific infringing content”. However, this “failure”
does not mean that the notification mechanism as a whole has become ineffective—notifications
can still provide important copyright risk information. What truly needs to be transformed is the
legal effect of notifications: from a “deletion-triggering mechanism” to a “risk-control-triggering
mechanism”. Accordingly, on the basis of clarifying the service provider’s status as a new type of
internet service provider, the copyright duty of care system should be reconstructed with risk con-
trol capability as the core standard, with differentiated duties of care established across four
stages—training data, generation operation, notification response, and dynamic testing—and with
factors such as risk foreseeability, technological feasibility, and prevention costs comprehensively
considered in fault determination, so as to achieve a dynamic balance between copyright protection
and technological innovation.
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